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Introduction
This document contains the proceedings of the seminar ‘Jerusalem and the future of the Twostate Solution’ that has taken place from 8-9 January 2019 in the House of Parliament of the
Czech Republic in Prague. The objective of the seminar was to clarify the need for a paradigm
shift concerning the Israel-Palestine conflict, especially with regard to the role and policies of
the EU.
The seminar was organized by The Hague Initiative for International Cooperation (thinc.) in
cooperation with the William Wilberforce Institute in the Czech Republic.
The seminar was hosted by Mr. Jan Bartosek, Member of the Czech Parliament.
Introductions were made by:
−
−
−
−
−
−

Daniel Meron, His Excellency the Ambassador of Israel
Jan Bartošek, MP, Czech Republic
Pieter Hoogendoorn, thinc.
Johannes De Jong, Sallux
Mojmir Kallus, William Wilberforce Institute
Tomas Sandell, ECI.

The sessions were presented by:
−
−
−
−
−

Dr. Matthijs de Blois, thinc.
Natasha Hausdorff, UKLFI
David Parsons, ICEJ
Yitzhak Sokoloff, thinc.
Andrew Tucker, thinc.

These proceedings are based on a computer-generated transcript of the audio recordings of the
seminar. The transcript has been reviewed by the speakers and updated with comments
(footnotes) where necessary.
The seminar was sponsored by B’nai B’rith Renaissance Praha, the International Christian
Embassy Jerusalem (ICEJ) and Sallux/ECPM1 (head sponsor).
Many thanks to Gabriele Kuchenbecker for processing the transcript.

The Hague, May 2019
Pieter Hoogendoorn
Secretary & Treasurer

1

From 2010 on, the activities of the ECPM are financially supported by the European Parliament. The liability
for any communication or publication by the ECPM, in any form and any medium, rests with the ECPM. The
European Parliament is not responsible for any use that may be made of the information contained therein.
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Day 1, Tuesday 8 January 2019
Opening
[PH] Ladies and gentlemen, welcome to this beautiful building. Welcome to this wonderful
house of the representatives of the Czech Republic, we are very honored to be here. My name
is Pieter Hoogendoorn. I represent thinc. and I will be the moderator of this seminar.
I will tell more about thinc. in a minute, but first of all, I would like to give the floor to the
person who sits next to me, Dr. Mojmir Kallus, who will tell you about his background and the
work that has been done to get this far.
Dr. Kallus is a mathematician by education and you will find it peculiar later on. He was the
one who founded the Czech branch of the International Christian Embassy Jerusalem in the
Czech Republic in 1994. He became the director of this national branch and later on he became
the Vice President for International Affairs of the International Christian Embassy based in
Jerusalem. Last but not least, he is a board member of the William Wilberforce Institute, the
organization that organizes this seminar. So Mojmir, please take the floor.
[MK] Excellency, dear members of parliaments, ladies and gentlemen, welcome to Prague and
welcome to the premises of the Czech Parliament, to the House of Representatives. It is my
great privilege to welcome you here at this special event, as it has been told already, my name
is Mojmir Kallus and here I speak on behalf of the William Wilberforce Institute, the
organization which took upon itself the practicalities connected with the organizing of this
event.
This event is actually the brainchild of The Hague Initiative for International Cooperation with
the abbreviation thinc.. This is a Dutch think tank and I am pleased to note that we truly have
a case of international cooperation here in this hall because we have delegates coming from 11
European countries plus Israel and the United States.
The topic of the conference focuses on Jerusalem and the two-state solution, and in particular
on the European policy in this regard. The emphasis on the need for a paradigm shift is timely
indeed. I hope that out of our discussions action will arise in many European nations to confront
wishful thinking or outright propaganda, and infuse more reality into policy making.
Prague has been chosen as the venue for the event for a reason. As you will hear, the Czech
Republic and former Czechoslovakia have a long history of friendship and sympathy for the
Jewish aspiration for a homeland. Going back 100 years to the founder of the state, Tomas
Masaryk, we can see that whenever we were free we were friends of Israel. And since the
Velvet Revolution relations have flourished. As a testimony to this favorable environment,
several organizations sprang up over the years in the Czech Republic - Jewish, Christian and
civilian - that have supported Israel and stood against anti-Semitism. It is my privilege to
announce today that we have all agreed to form an umbrella network to be called the ‘Alliance
for Israel in the Czech Republic’. Its purpose is to be a unified voice making statements on
policy, standing against bigotry and promoting friendship and cooperation between our nations.
The joint support of this seminar is the first event on which we agreed. Due to time restrictions
I will only read the names of the participating organizations now, however, later tonight during
the dinner you will have the opportunity to meet the representatives of each of these
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organizations. They are the International Christian Embassy Jerusalem, the Federation of the
B’nai Brit Czech Republic, the William Wilberforce Institute, the Zion Center and the Czech
chapter of Keren Kayemeth Leyisrael, and this platform is open to any other entity who might
wish to join.
Finally, I have to have a word of apology in Czech to my Czech friends, so allow me to say
this in my native tongue. [...] Thank you.
[PH] Thank you Dr. Kallus. Ladies and gentlemen, the next speaker is one of the most
important speakers of the whole event. His name is Johannes de Jong. Johannes de Jong is the
director of Sallux. Sallux is the organization that can be considered as the political foundation
of the European Christian Political Movement. ECPM in itself is based in Brussels, but Sallux
is based in Amersfoort in the Netherlands, and we are very happy that Johannes is here. They
are the main sponsor of this event. Without them it would not be possible. So, we are very
thankful, Johannes, that you are here. We know that you are an expert in the field of European
politics and economic policy, and that you have a special interest in the Kurdish people, which
also provides a link with the State of Israel. Please, tell us what you want to share with us.
[JdJ] First of all, thank you for your most kind words. I don't know if I'm an expert on all these
fields and areas. I am the director of Sallux. I see familiar faces here; great to meet you again.
I've been director of Sallux right from the start in 2011 and we as think tank, as foundation of
the ECPM, the European Christian Political Movement, have a special place in our heart for
Israel and the relevance of it. As Sallux however, we have been specifically involved since
2014 in the situation in Iraq and Syria increasingly shifting most of our attention to Syria. And
what we have learned from this, and I think it's relevant for this conference, is the need for this
paradigm shift.
The issue in the Middle East isn’t the situation between Palestinians and Jews and Israel or
whatever you want to label it. We have to see it’s bigger. The Middle East is the Middle East
and Israel is part of it - an essential part of it. An essential part in the sense that without Israel
it would be much more difficult to have stability in the Middle East. Israel, I've learned in the
last 4 years, isn't the problem, it's part of the solution.
At the same time, I want to challenge you a little bit as well when it comes to a paradigm shift.
The security of Israel doesn't begin in Israel alone. It is beyond the borders, interwoven with
the whole of the Middle East. In September 2017, I had the extreme honor to be with the
soldiers of the Syrian Military Council - part of the Syrian Democratic Forces - when they were
fighting in Raqqa. I was a guest of them in Raqqa. There I could see with my very own eyes
what is happening in the Middle East. And no, Israel isn't the problem. Actually, they see it as
a part of the solution. I think that when it comes to a paradigm shift for Europe and (a new)
approach to Israel and the Middle East, fundamental freedoms and the role of Israel, spreading
these and supporting these and underpinning these in the Middle East is crucial and essential,
and we need this paradigm shift in the policies of the European Union. Personally, I hope that
after the next European Parliament elections there will be more ECPM MEPs and, yes, the
ECPM will push for a different agenda at European level. Thank you so much.
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[PH] Ladies and gentlemen, I will tell you about thinc., why we are here and where we come
from. My name is Pieter Hoogendoorn. I'm a mathematician by education - that helps in certain
areas. thinc. was conceived about 4-5 years ago. The idea was to create a think tank that would
specifically look at the international legal aspects surrounding the State of Israel. This idea was
based on the concern that we noticed that the State of Israel and the Jewish people are
mistreated on the big platforms such as the United Nations and even in the European Union. I
will not go into the aspect of lawfare but this is what we are talking about. What the people at
thinc. discovered was that around the globe there is a growing number of legal academics and
leaders in the international legal field who have a clear understanding that in order to apply
international law to international relations with the objective of establishing an international
rule of law, you need to look at the various aspects that surround international law, and in
particular with regard to the Israel-Palestine conflict. It is not only a political matter; it’s also
an historical matter, it is a judicial matter, and it's a religious matter, and you have to take into
account all these aspects to come to a proper assessment of what the application of international
law to this conflict has to say. These people form a network. We call them associates and they
are in fact the basis of thinc.
thinc. in itself is a research institute. We are a nonprofit foundation based in The Hague. Our
work is to research and to offer a platform to facilitate debate. We publish, we organize
seminars and conferences, we educate and we speak to you.
Our research eventually has the objective to help politicians and policy makers make the right
decisions for the unbiased and fair application of international law to the Israel-Palestine
conflict. That is our mission and goal. The way we do it is to work on a project basis. When
we identify a subject, we source the resources from our network: historians, politicians and
international lawyers, and then we research the matter and come to conclusions.
This is the background of the preparatory work that we did for this seminar. The subject is
Jerusalem and the future of the 2-state solution, and we will frame that specifically in the
European context. That European aspect will be the framework of this seminar.
Before we continue with the first session, I would like to take the opportunity to introduce a
special guest we have here tonight. It is the Israeli ambassador, Daniel Meron. Ambassador,
please, the floor is yours.
[DM] Dear Mr. chair, dear Mojmir, dear friends gathered from around Europe, from America,
from Israel. It's a pleasure to be here, at this public venture. It is really nice to see you. I was
reminded just a few minutes ago about the story that happened to me when the previous speaker
spoke about a change of paradigm, how things are really so upside down when it comes to
Israel. A few years ago I was attending a seminar in Washington DC of experts from the Middle
East. I met a general from a country in South Asia that does not have diplomatic relations with
Israel. The general said to the conference, ‘You know, the only problem that needs to be solved
in the Middle East is the Israel-Palestine problem. When we solve that problem peace will
come to all of us.’ So, I said to him: ‘Excuse me Mr. General, you have a major problem in
your country with millions of people suffering from poverty, from malnutrition, from major
issues, what does this have to do with Israel?’ If you just look at what happened the last 5 years,
as you mentioned, in Syria. The civil war that was going on there, or with Yemen, Saudi Arabia,
Iran and you name it. Israel has nothing to do with this. On the contrary, if you take the war
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that was going on in Syria, what was Israel’s part in it? Israel, which is an enemy state to Syria,
took in 5,000 Syrians to give them medical treatment in hospitals in Israel. What other country
would do that if they were in a state of war with their neighbor, to risk their own lives by going
in and giving humanitarian relief to people that are in need?
For many years I dealt with issues relating to the United Nations. I cannot tell you that it is a
great pleasure for an Israeli diplomat to deal with the United Nations issues. Last year, as in
every previous year for many years now, 21 resolutions were adopted in the General Assembly
of the United Nations against Israel, while against all the other countries in the world combined
there were only six resolutions. Many of you will know this; dealing with legal matters, with
UN issues, etc. is turning logic upside down. I truly agree that the time has come for a paradigm
change in seeing Israel as a partner for peace, a partner for development, a partner for making
the Middle East and the world a better place. Maybe later on during the dinner I will have more
time to elaborate on this. I just wanted to greet you all. I think your conference is very timely.
The issues here being discussed are very important and I for one will be very interested to
follow up on these discussions. Thank you very much.
[PH] Thank you, ambassador. We look forward to hearing more from you tonight.

The European Union’s policies concerning Jerusalem and the “Two-state
Solution”
[PH] Ladies and gentlemen, let's start the program now. As you know there is a dinner tonight
but what we will present now actually is a kind of appetizer, it's the start of the seminar. The
rules of the seminar are these: every subject will be introduced by some experts. They will
speak for 10-15 minutes max to introduce various aspects and after that there will be ample
time for discussion. The whole objective of this seminar is to engage you in this process of
bringing about the paradigm change.
The first speaker I would like to announce is Mr. Jan Bartosek. Mr. Bartosek is in fact the host
of this seminar. It is through his efforts that we found this house open to us for the performance
of this seminar. So, Mr. Bartosek, thank you very much for this hospitality. You are a member
of the Czech parliament and the vice chairman of the KDU-CSL, which stands for the Christian
Democratic Union, which is unified with the Czechoslovak People's Party. You are also the
chairman of the political group of the KDU-CSL in the Chamber of Deputies. Please, Mr.
Bartosek, will you take the floor.
[JB] Thank you very much. Ladies and gentlemen, dear guests, welcome to Prague, welcome
to the houses of parliament. Welcome to this seminar which is called "Jerusalem and the future
of the Two-state Solution ". It is symbolic that this seminar is held just in the Czech Republic,
which is connected with Israel far more than we are able to admit.
The first president of Czechoslovakia, Tomás Garrigue Masaryk, was one of those who has
striven to establish an independent State of Israel. He even visited the Palestinian mandate in
1927. After his death, one of the squares in Tel Aviv was renamed in his honor, and a special
prayer was offered on his behalf in the synagogues. His son, Jan Masaryk, from the position of
Czechoslovak Foreign Minister helped Jewish refugees who survived the concentration camps
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to flee the post-war pogroms through the territory of Czechoslovakia. Jan Masaryk also
enforced the supply of weapons to Israel, who fought for independence in the first years of its
existence. Thanks to these Czechoslovakian contributions to the independence of Israel, longterm relations were established, which could not be destroyed by a short interim in the form of
the interruption of diplomatic relations by Communist Czechoslovakia after the Six-Day War
in 1967.
After the Velvet Revolution, we established cooperation, particularly in the fields of defense,
science and research. Last November, Czech President Milos Zeman said in a speech at the
Knesset that he would do everything to open the Czech Embassy in Jerusalem. It was a reaction
to Israel's Prime Minister Netanyahu’s earlier statement, calling the Czech Republic the best
friend of Israel in Europe. Undoubtedly, he responded to the resolution of the Czech Chamber
of Deputies, which in the dispute between Israel and the European Commission unequivocally
stood on the side of our greatest Middle Eastern ally by adopting a resolution which refuses
labelling products from the West Bank and the Golan Heights as ‘not Israeli’. This step has
become one of many that shows clearly on which side we stand.
Along with that, we strongly condemn the increasing anti-Semitic moods in some European
Union countries. They become evident on social networks, public appearances, media, or
political life. Such actions must be condemned and the Czech Republic will always be at the
head of those who will not tolerate anything like that. At the same time, we are clearly on the
side of Israel in the current turbulent times that are experiencing the Middle East as a result of
the Arab Spring. We reject the increasing influence of Iran, which is trying to create the socalled Shi'ite corridor to Lebanon. The result would be unpleasant not only for Israel but also
for the whole of Europe. A Europe that stands on Christian-Jewish roots, which must be
mentioned especially at this time when Christianity has become the most persecuted religion
in the world. Annually, almost 100,000 Christians are killed for their faith. The Jews also have
a historical experience of persecution and attempts to exterminate the nation. As a Christian I
understand them, and I stand on their side. It is important not to be afraid and help each other.
This is our strength. The Czech-Israeli relations stand on that and I hope they always will.
Thank you for your attention.
[PH] Thank you Mr. Bartosek. Our next speaker is Tomas Sandell. Tomas Sandell is the
founding director of the European Coalition for Israel, established in 2003. He worked as an
accredited journalist at the European Union in Brussels and is very familiar with the goings of
the European Parliament and everything that happens there. Tomas is a frequent speaker on the
cultural, political and religious aspects of the subject of this seminar. Tomas, please.
[TS] Thank you, ladies and gentlemen. Thank you for the invitation to join this seminar. By
way of introduction, I will always say that I am from Finland and in the Czech Republic that
means something special. Always when we see a Czech we speak about ice hockey and we did
so earlier today. I am not going to comment further on that, but we have this common bond in
general in throwing in ice hockey. But we admire you, in particular when it comes to your
support for Israel, where I would hope and wish that Finland would be in the same league so
you are beating us still there.
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I will say a few words here on what I would call the dynamics of defining EU-Israel relations.
When we look at the history - and Andrew will continue on this theme after my intervention I would only say, in case we are not aware of it, that the EU policy towards Israel came about
for the first time in 1973. And living in a rational world, one would assume that this was at a
time where they had a similar legal conference and suddenly put all the pieces together and
said ‘well, here we have it. Finally, we have reached an agreement’. This was not the case. And
it's quite embarrassing for EU policy makers to be reminded of the fact, time and time again,
that the first time that the European Community at the time issued a common resolution on the
Israel-Palestine conflict was in October 1973. And this happened as a result of the Yom Kippur
War - not a conference dealing with international law and asking the question what is right and
what is wrong.
Today we see Israel and the EU as one of the closest partners when it comes to trade. In
particular, the trade between the EU and Israel has worked some 30 billion on an annual basis.
And Israel's contribution when it comes to development and research within the European
Union is of significant importance.
You may also say there is generally speaking an agreement in Israel and Europe when it comes
to the end goal of how the Palestinian-Israeli conflict should be resolved. The parameters of
the international community are well established by now. This is something we may want to
challenge. But we have to remember that the Israeli government in principle isn't in agreement
with the European Union when it comes to the objective of the two-state solution.
One of the things that I wanted to say today is that it's important for us to understand - hence
my reflection to what happened in 1973 - that international law has not been and is not today
the defining factor when it comes to nations relating to Israel in one way or another. This is not
to say that international law is not important. As an organization we rediscovered or repackaged
the San Remo Resolution going back in 2010 when we celebrated the 90th anniversary. And
we have ever since been presenting this argument in Parliaments from Tokyo in Japan to the
Security Council in New York. It is very important. And I applaud Andrew Tucker for the work
on the book he has written and the work that he's doing to build on this foundation. And I think
for me, I'm a political realist when it comes to how much can be achieved through international
law. I think it's important to have a coherent convincing argument that cannot easily be shut
down. And I think the work over the last 8 years has proven exactly that. But I think - and we
often hear this by the elected Members of the European Parliament, we hear it by EU officials
in Brussels - in order to change EU policy we need to win the ‘European Street’. And that
means engaging with civil society, engaging with the broader masses, engaging with popular
culture in a way that Natasha’s sister of 21 years old has done in such a brilliant way. And I
hope during these next 24 hours we will be able to show an example from the Praguer
University how in 3 minutes or in 5 minutes you can explain another theme, which can be very
complex, in a way that it can win the hearts and minds especially of young people in Europe.
I would also say that politics is driven by pragmatism, more than anything else today. There's
no other way to explain why the best friends - excuse me, Czechs, in this respect - of Israel
today within the European Union would be as diverse as the governments of Greece, Italy and
Malta. This of course has to do with natural resources in the Mediterranean and being able to
build gas pipelines together. Not that they have reached a consensus as to how problems will
be solved. The same can be said about the startup nation. When we have had discussions
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through our special envoy to Africa - I can't mention whether the governments took a step, as
that would be too sensitive - but they basically say that ‘whatever works is something that we
want to adopt’. And they’re extremely interested in the concept of the startup nation.
If we want to change the narrative and if we want to change the paradigm, we also have to
engage with what we call civil society. Civil society is defined as NGOs and foundations, some
who have annual budgets which are larger than nation states’, which play a very critical role in
shaping opinions throughout the world. Sadly, here the odds for Israel are very bad. We need
to engage and we need to know how to play that game more successfully.
One additional thing that I wanted to say is that in order to understand the dynamics between
Europe and Israel, we have to understand that we have very different experiences. Two points:
Firstly, in Europe, after the Second World War, we said ‘now it's time to give up nationalism’.
In Israel, in 1948, what happens is exactly the opposite: the Jewish nation-state is finally
established and the perceptions that we live with in Europe and Israel are completely different.
Something which may explain why nationalist movements in Europe today tend to have a
favorable view on Israel, something which wouldn't be explained by simply ideological
explanation.
Secondly, is that big ‘never again’ after the Second World War, that is to never solve conflict
through war. What happened in Israel was completely different. In order to survive they had to
fight wars time and time again. And I think this is something in the mind of the Europeans,
which explains why some of the imposed solutions tend to be so naïve. When you sit in
Stockholm and have a Finland and Norway and Denmark, as your neighbors, it doesn't give
you the right perspective to understand what it’s like to live in Sderot or Ashkelon and have
enemies just around the corner and to fight this existential battle, time and time again.
This is to give you a very general overview in explaining a little bit why Israel is so different
from the European Union. Thank you.
[PH] Thank you Tomas. Our next speaker is our colleague Andrew Tucker of The Hague
Initiative of International Cooperation. Andrew is the real legal officer in our company. He
studied law in Melbourne, the United Kingdom and the Netherlands. He is a specialist in
international law, co-founder and director of The Hague Initiative for International
Cooperation, and the legal counsel at the European Coalition for Israel. Together with Matthijs
de Blois he is co-author of the book Israel on Trial. Andrew, your turn.
[AT] Thank you Pieter, thank you everybody. It's a pleasure to be here and an honor to be in
this particular building and to be in this particular nation where you've shown you've been such
strong supporters of the Jewish people through the centuries. At this particular time in history
the Jewish people need you more than ever. So, I think this is a good place to be. Thank you
very much Mojmir for all your work in organizing this conference and I hope that we're going
to have a very interesting time over the next 24 hours as we think a little bit about this whole
idea of the 2-states and our relationship with Jerusalem. I'd like to acknowledge the work that
Tomas Sandell has done over 15 years with the European Coalition for Israel and the work that
I've been able to do with Tomas in starting to explore this area of international law. I fully agree
with Tomas, this is not a legal conflict, this is not a legal issue. Law comes into it because law
is being used really to strengthen and backup political decisions which are based on many other
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different reasons. Part of my concern as a lawyer is that I want to see international law being
well used and used for the purposes for which it exists and that is the friendly relations between
nations, which is really what international law, the law of nations, is all about.
This conference is very much about our relationship as nations with the nation of Israel. What
is that relationship? The city of Jerusalem, like no other city, exemplifies that relationship and
so at this time it is worth thinking about whether our embassies should be moved from Tel
Aviv to Jerusalem. It's very interesting and I think President Trump has done a service to the
world community in that sense by breaking open this box and allowing this issue to be
discussed. I’m thankful that David Parsons is with us and for what David is going to share with
us. He was involved in drafting the 1995 Jerusalem Embassy Relocation Act in the United
States. I've just come recently back from Australia who 3 weeks ago made an announcement
about Australia's policy towards Jerusalem. And I'm sorry to say it's not the policy that many
of us hoped for. Many of us had done quite a bit of work over the preceding weeks trying to
explain to the government why it's important not just to move the embassy, but to acknowledge
Jerusalem as the undivided capital of the State of Israel. And the decision that's come out is a
decision to delay a move of the embassy until such time as a negotiated solution is reached – a
two-state solution, one in which the ambitions of the Palestinians to East Jerusalem as the
capital of their new state is recognized. So, Australia has effectively bought into this paradigm
of dividing Jerusalem into West and East Jerusalem. We're going to share a little bit in the next
sessions about what is Jerusalem and what is this idea of West and East Jerusalem, where does
it come from and why are we talking about it in that way.
Interestingly, the Australian government defended its decision because it felt it was bound by
the UN Security Council to make that decision. It was the Council that decided in 1980 in
response to Israel's reunification of the city that all embassies had to be moved from Jerusalem
to Tel Aviv because the reunification by Israel was regarded as illegal and null and void and
contrary to international law. So, law comes into it because in this example Australia felt it was
unable to recognize the unified city of Jerusalem because the Security Council says it's not
allowed to. We're going to come back to the role of the Security Council and the United Nations
in all of this.
Just by way of background, when we think about Europe and Israel, I think in a way the history
of Israel is the history of Europe. Jerusalem has always formed the link between Babylon, as it
were, and Rome on the other side. It's the link between the east and the west. The Jewish people
have in a very real way created that bridge between the Middle East and Europe, and of course
from there to the other continents of the world. If we think about this dispute, when did it begin?
In a way you could say this dispute began in the year 70 AD with the destruction of the Second
Temple in Jerusalem by the Roman Empire, which then took the contents of Jerusalem back to
Rome and you can see in the Arch of Titus in the city of Rome the illustration of the Jewish
slaves being brought to Rome and the menorah from the temple located in Rome. So, in a way
Europe has always felt it’s had an ownership of Jerusalem. I believe that's been the case for
2000 years. Europe has never let go of Jerusalem. It's interesting that the Gospels of the New
Testament recall Jesus as saying that Jerusalem will be “trampled upon by the gentiles” until
“the times of the Gentiles have been fulfilled”. In a way I think we've seen the gentile nations
trampling on Jerusalem. We cannot seem to let it go. We don't like the idea that the Jewish
people now have sovereignty and ownership over this city. Things reached a kind of crisis as
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it were at the end of the 19th century when there was a great awareness of the coming peril of
the Jewish people in Europe. Herzl, of course, as the founder of Zionism realized more than
anybody else that this was the time for the Jews to leave Europe and go back to where they
truly came from: Judea and Samaria. This was the beginning of Zionism, which led several
years later to the creation of the Balfour Declaration and then ultimately the State of Israel in
1948. But Jerusalem, Judea and Samaria, I believe are at the very heart of this issue and you
cannot separate a relationship as nations with Israel from our relationship with Judea and
Samaria. If for no other reason that historically and in terms of their identity they belong so
closely to the heart of the Jewish people.
International law is a tricky topic and international law moves when you look at it. It’s a moving
target. Part of the discussion, I think, is about the way we look at law and international law. In
a way you have two streams of thought. One is a stream of thought that international law is
going to create peace on earth. It's going to be a tool in the hands of nations to create peaceful
structures. And I think this is in a way a resistance to the Jewish reunification of Jerusalem and
the State of Israel – the idea that Jewish Israeli sovereignty is somehow standing in the way of
a peaceful settlement of the dispute. Another way of looking at law is to look at history and to
see what happened over the course of history and what treaties, what agreements, what things
happened over history to create legal facts on the ground. That's a kind of line of thinking that
we are trying to emphasize a little more and say certain things have happened. You cannot
come in 2018 and turn back the clock a hundred years. History has happened. Every other
nation is built on a historical context and we don't turn back history to completely redefine who
we are and what our borders are. And Europe knows that better than anybody else.
International law is important also because it's being used in lawfare to attack the sovereignty
of the State of Israel. At this moment, in The Hague, the International Criminal Court is
considering the possibility of prosecuting Israeli leaders for their settlement policies. The very
existence of Jews outside the Green Line in the Old City of Jerusalem in the West Bank is
considered illegal in Europe. I won't go into the history of how this has all come about - a
hundred years of Europe-Israel relations.
1917, I think, was really the door that opened the way for the State of Israel. The United
Kingdom at the end of the First World War declared its support for the reconstitution, the
recreation of the Jewish homeland in Palestine. Of course, Palestine was a geographical area,
not a political entity at that time. That led to the Mandate for Palestine and it led ultimately in
1948 to the creation of the State of Israel. The second phase, as it were, of history is from 1948
up to 1973 when the United Kingdom, Ireland and Denmark entered into the European
Economic Community. Tomas mentioned this new European policy towards Palestine, which
was to support the creation of a Palestinian entity that wasn't called a state at that stage. Things
changed around the middle of the 1990s after the Oslo agreements and since that time we've
seen a hardening of European policy and the creation of this very, very strong two-state policy.
I think it's really also connected with the accession process in Europe – the idea of Europe
expanding itself, not only the creation of the European Union, but also its engagement into the
Mediterranean and beyond. That has been a process whereby Europe has said that the resolution
of this conflict is core to its policy in dealing with the Arab world, and that is hard. As from
2012 with the creation of the European External Action Service and the creation of a new
European foreign and security policy, the EU policy consists of 8 parts. The first part basically
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is to say there will be two states. This is the European position: We will ensure that a Palestinian
state is created and Israel will comply with it. Secondly, the borders of that state are the socalled ‘June 1967 lines’ - unless otherwise agreed. We're going to talk more about what that
means. It basically means dividing Jerusalem and cutting off Israel from its historic homeland.
Thirdly, this idea of a Palestinian state is somehow required as a legal matter, that Palestinians
have a right to statehood. This is very deep in the European thinking. Fourthly, occupation;
Israel is illegally occupying these territories, and the settlements therefore are illegal. It's wrong
for Israel to be putting its people into Judea and Samaria. Fifthly, East Jerusalem is to become
the capital of the state of Palestine. Sixthly, there will be efforts to counter security and violence
but there are no conditions on the state of Palestine. Israel is very clear that any state if it were
ever to exist must be demilitarized, but there's nothing about that in European policy. Seventh,
there are to be negotiations. So, it's a negotiated two-state solution. But eighthly, there's nothing
in European policy requiring Palestine to recognize Israel as a Jewish state. Again, one of
Israel's deepest concerns is why. Because we're going to talk more about it tomorrow, we will
then know that the ultimate objective is not just the two-state solution but undermining the
Jewish state of Israel. These are the issues we're going to talk about. This is what we’re dealing
with: the problem, apparently, that Europe decides that has to be solved is the Jewish
settlements in the ‘Palestinian Occupied Territories’, as it is known. And the solution is the
two-state solution. Thank you.
[PH] Thank you Andrew for your introduction. It's a great pleasure now to introduce to you
our next speaker: Natasha Hausdorff. We know Natasha already for many years. She is a
barrister in London, member of the UK Lawyers for Israel organization and she sits on the
committee of the UK Association of Jewish lawyers and jurists. Interestingly, Natasha has
worked for some time for the Chief Justice Miriam Naor, the president of the Israeli Supreme
Court. Natasha you’re very welcome. Please go ahead.
[NH] Ladies and gentlemen, good evening. Thank you very much Pieter. It's a pleasure to be
here. I'd like to thank thinc., the William Wilberforce Institute and Sallux and all of the partner
organizations for bringing all of us together. I look forward very much to the coming sessions.
I intend, just in this introductory session, to look at the position taken by the international
community and why it has been a significant part of the problem. It's not just the case that the
two-state paradigm has failed, it's also a problem that continuing to push this failed idea
damages the dynamic and harms prospects for peaceful coexistence.
In this session I'd like to look at how pushing a solution which has no basis in reality has been
damaging to prospects for peaceful coexistence as well as having a detrimental impact on the
Palestinian leadership. It's not merely a case of peace seeming to be hopelessly far away. It's
not merely a case of the international community having lost any credibility in this enterprise.
It is a fundamental lack of understanding that has damaged the situation, in my opinion, and
pushed peace further away. Now I understand that this topic is not necessarily high enough on
the agenda of international leaders for them to take the time to properly understand the
dynamics involved. I also understand that the desire for a quick achievement by international
players on this subject has played a significant role. We have witnessed this for decades. And
that is a treacherous combination because it leads to pressure being applied ill-advisedly.
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The impasse is not just a result of the extreme hypocrisy and double standards displayed by the
international community on this subject, which I'm sure we're all very familiar with, (all the
farcical positions on occasion taken by the UN, by the Security Council, the General Assembly,
the Human Rights Council or even UNESCO). The impasse is also partly because of the official
positions taken by the international community, which reveal a fundamental and utter lack of
understanding.
The EU's current stated objective is a “two-state solution with an independent, democratic,
viable and contiguous Palestinian state living side by side in peace and security with Israel and
its other neighbors”. It sounds wonderful. Something surely any right-thinking person would
wish to support, but it has no basis in reality. The real danger is that this idea leads to the
international community exerting pressure in pursuance of it. Now that pressure can most easily
be exerted against the Western liberal democracy in the equation. We have little leverage
against terrorist organizations and rogue regimes. It is Israel that is expected to make
concessions that are incredibly damaging for its security. Concessions, which reward
Palestinian terror and incitement to violence. And it has become impossible to explain this to
most Israelis; to convince Israelis who for generations now have seen every concession made
by Israel leading to blood on the streets; to explain to these Israelis why next time will be
different. Unfortunately, it has also convinced the Palestinians that killing Israelis pays
dividends, that their intransigence buys them advantage. And we ought to learn from the
mistakes that led us to Oslo and that Oslo in turn led us to. We have to understand that this so
called two-state solution has caused dangerous changes of dynamic. For example, the
Palestinian elections, which on the face of it might have been a positive move towards
democracy, in reality, legitimize the genocidal terrorist organization Hamas as a valid part of
the Palestinian movement.
If there is one thing I would like everyone to take away from the sessions today and tomorrow,
it is this: The international community's approach hamstrings the Palestinian leadership. When
the EU and others make statements in support of the unachievable, i.e. a two-state solution with
an independent, democratic, viable and contiguous Palestinian state living side by side in peace
and security with Israel and its neighbors, it leaves the Palestinian leadership, the so-called
moderates under Abbas, nowhere to go. There is a strong illustration of this that occurred
during the Obama administration's foolish position on settlements: Strong statements, antisettlement-building, calling for a moratorium, calling them an impediment to peace, incorrectly
identifying building as the problem. Mahmoud Abbas’s response was to ask how he could be
less Palestinian than the President of the United States, by which he meant that while America
and others in the international community pursued a position which was extremely anti-Israel,
he was simply unable to demand anything less, anything more realistic. And were he to come
back from the negotiation table, having achieved anything less than that which the international
community demanded, he would look like a failure. He meant that while the Americans and
the world were demanding something on behalf of the Palestinians which was unobtainable,
he was simply unable to come to the table, asking for anything else, thereby entirely sabotaging
his negotiation position. He was hamstrung.
Now it's important to remember that the road map process recognized the difficulties of issues
like Jerusalem and territory, and placed the negotiations over these issues at the end of the
process. The hope in doing so, was that in the meantime trust could be built between Israelis
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and Palestinians. Well, the opposite has happened. When you have the Palestinian Authority
paying the salaries of terrorists, inciting terrorism against Israeli civilians from kindergarten up
and in UN financed school books, trust, if anything, has been eroded rather than gained.
If we are realistic about this, there is no way that a deal will ever be reached if Palestinians
insist on what some in the international community call for, like a ‘two-state solution’ or a
divided Jerusalem. From a security perspective alone, it is impossible. Therefore, for example,
by taking Jerusalem off the table, as President Trump did, I believe that you give peace a
chance. You make it more possible to come to some negotiated solution.
On the other side of the equation, when you have the international community becoming
increasingly partisan and engaging in blatant double standards against a democracy on the one
hand, and terrorist organizations on the other, when you have the EU building illegally in the
West Bank, you have an international community that is contributing to a worsening situation
for so long that the idea of a two-state solution has been drummed in. It is based on the
assumption - and Tomas alluded to this earlier in his remarks - that you are dealing with two
European states that can live side by side. It ignores entirely the fact that such a solution would
significantly reduce the ability of Israel to defend itself, but it also overlooks the prevailing
Arab position, which has been that this solution is viewed as the first step to destroying Israel.
It is the refrain oft-repeated in Arab media. But it is also evidenced by, for example, the fact
that in the same year that Arafat signed the Oslo Accords he made speeches predicting a million
jihadis marching on Jerusalem. And that's not even to mention the utter lack of credibility we
in the international community must now have with the Israeli public. Israel knows that it can
only rely on itself for its security. The international community has a long history on this point.
In Sinai, in 1967, UN forces were stationed there since ’56, in the demilitarized buffer zone to
prevent Arab aggression. Nasser gave them an order to leave within 24 hours and the next day
they were gone. UNWRA Officials in Gaza on the Hamas payroll and UN produced Palestinian
schoolbooks contain incitements to violence. UN involvement in Lebanon has been a disgrace,
entirely failing in its role to prevent Hezbollah arming itself. Hezbollah has been able to
stockpile tens of thousands of long-range missiles with the stated aim of using them against the
Israeli civilian population when the time is right. Hezbollah tunnels are being built under the
nose of UNIFIL in Lebanon. And Hamas uses UN installations to fire rockets. Hezbollah did
the same when it fired at Israel out of a UN compound. The international community continues
to support Palestinian terror and funds the payment of Palestinian terror salaries being paid by
the authority, despite its so-called ‘pay-for-slay’ policy and despite the evidence that has been
published on this point, which has caused the Knesset and the US Congress to cut its payments.
The UK government recently announced that it is set to double its funding just to Gaza to 38
million in the next 5 years. It is incumbent upon us to recognize that this approach has been
harmful.
I don't just want to tell you about how terrible everything is. When we talk about a new
paradigm, what is it that can bring positivity to this situation? Well, importantly, we need to
stop seeking a ‘fix-all tick-box solution’. We need to stop seeking a solution. Full stop. This
has been the danger behind bringing Arafat from Tunis to Ramallah, the Oslo Accords, the
withdrawal from Gaza. We also need to recognize that the Palestinian leadership currently has
no incentive to seek a peaceful solution. When Mahmoud Abbas relies on Israel's security
cooperation to prevent a Hamas takeover in the West Bank in the same way they took over in
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the Gaza Strip, when he also relies on the continued demonization of Israel to maintain his own
hold on political power over the Palestinian people, and when Abbas and anyone who succeeds
him relies on the continuous flow of international donations, which arrive as a result of the
perpetuation of the conflict, we have to recognize that there is currently no incentive to seek its
end. Instead of seeking an unachievable solution with a non-existing partner, instead of funding
terror and violence, invest in improving Palestinian lives, invest in the economy and economic
links with Israel. I have visited Ramallah and been most impressed by the economic initiatives
I have seen to generate tech start-ups, an industry that is not terror-related, unlike in Gaza. And
once there is a realization that the fantasy of destroying Israel is not achievable by any means,
BDS, war or international pressure, my hope is that the Palestinian people will start to look for
a realistic way to improve their lives and achieve coexistence.
The Bible describes both Abraham and Aron as rodef shalom, chasers of peace, a virtue for
any individual. But as a nation, if you chase peace the way Israel has, you end up chasing it
away. Peace cannot be imposed. To be developed, it has to be chosen. And until it is chosen
by the party with whom you seek peace, you can chase all you like, but you are never going to
capture it. Thank you.
[PH] Thank you Natasha. Our next speaker is Matthijs de Blois. He is a professor emeritus of
law at the Universities of Leiden and Utrecht in the Netherlands. He's an expert on the position
of the State of Israel under international law and co-author of the book Israel on Trial. We are
proud to have him as a senior fellow of thinc. since 2017. Please, Matthijs, go ahead.
[MdB] Thank you Mr. chairman, thank you. I feel privileged to be in this wonderful old palace
which still displays a little bit of the splendor of the Habsburg empire. When you look at the
history of Israel, the Habsburg empire was not unimportant. One of its most important citizens
was Theodor Herzl. And it's a privilege to be in this beautiful ancient city of Prague with a very
important Jewish history as well and the river Moldau. I think the piece of music on the Moldau
is now the music of the Israeli national anthem of Smetana - if I'm not mistaken. So, it's a
privilege to be here.
I want to say something about the role of international law and the basic texts that are used in
that respect.
First of all, it strikes me how many times the discussion on international law predominates a
discussion on the Israeli-Palestinian conflict or relationship. Also, in in the EU framework, I
am not familiar with these kinds of debates when it comes to the EU relations to the People's
Republic of China about the position of Tibet, or something like that; there is also maybe a
problem in international law involved. In the European context, on the political level, but also
in the civil society (NGOs, and so forth), also in national states, international law predominates
the discussion on Israel and its relation to the Palestinian Arabs. I have no problems with
international law as such, but I have some problems with the way it is interpreted in that context
and the one-sided way and sometimes blatantly wrong way it is used and misused.
I said international law plays an important role, you find references to it in the conclusions of
the Council of the EU. For example 2016, where it refers to international humanitarian law,
international human rights law, and where it says very clearly that the settlements - one of the
issues of course that are raising much debate - are illegal under international law. And in
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referring to the separation barrier that was built after the Second Intifada beyond the lines of
1967, and so on and so forth. And we find also references a few years earlier. I was quoting
from a text from 2016. There are the conclusions of 2014, where the EU recalls that the conflict
must be achieved on the basis of the relevant UN Security Council resolutions and some other
texts.
One of the resolutions of the Security Council that plays a dominant role in the whole debate
is the resolution adopted on 23 December 2016, Resolution 2334, which is primarily dealing
with the issue of the settlements, having also all kinds of sweeping statements on the
relationship of Israel and the Palestinians. It is a remarkable resolution as it was adopted in the
last weeks of the Obama presidency. It was perhaps seen by him as a kind of Christmas gift
that the US abstained from the resolution instead of voting against it as they did before. As you
know, the US is a permanent member and has the right to use its veto to ensure that a resolution
cannot be adopted. It’s the practice of the UN when one of the permanent members abstains,
the resolution can’t be adopted. It's doubtful whether it's in conformity with the Charter, but
that's the practice in the UN. So, the US abstained but the other 14 members of the Security
Council voted in favor, including the EU members at that time sitting in the Security Council:
the UK, France and Spain. And last year in November, not the Security Council, but the General
Assembly adopted a similar resolution. All EU member states voted in favor of or abstained
from voting on this resolution, which we should keep in mind. There are friends of Israel in
Europe but how deep is their friendship, you sometimes may ask, when it comes to voting in
the General Assembly of the UN.
Coming back to Resolution 2334, it is a Security Council resolution and it was adopted under
Chapter VI of the Charter. That means that it is not a binding resolution, notwithstanding the
impression we are sometimes given by politicians or by the EU or whatever. It is not a binding
resolution. The Security Council may adopt binding resolutions under Chapter VII of the
Charter. It has never adopted such a resolution in respect of Israel. We should keep that in
mind. Nevertheless, this resolution is very influential. I’ll refer to some of the points. It talks
about the State of Israel as the occupying power. This term is always used in the UN texts.
‘Occupying’ means occupying the territories of Judea, Samaria and Gaza. And ‘occupying
power’ in terms of the 4th Geneva Convention - we will discuss it in this seminar later on, it's
a position which can be questioned - is stating that the resolution is referring to Palestinian
territory occupied in 1967 as if there was some sort of Palestinian state at the time. That's not
true. There has never been a Palestinian state and also not in 1967. What Israel did, you could
say, was to bring under control territory that was initially part of the Mandate territory. And it's
important to note that this resolution refers also to the Advisory Opinion of the International
Court of Justice of 2004. We will come back to that in a minute. The resolution also states very
clearly that the establishment, and I quote, ‘by Israel of settlements in the Palestinian territory
occupied since 1967, including East Jerusalem, has no legal validity and constitutes a flagrant
violation under international law and a major obstacle to the achievement of the two-state
solution’. There we have this two-state solution again. So, it is a very strong statement. When
you see a picture of the Kotel, the Western Wall in Jerusalem, in a tourist brochure, there have
been cases in the UK and in the Netherlands claiming that these brochures were not correct in
presenting it as something that was in Israel, namely the most holy place for the Jews: the Kotel
and the square before the Kotel. Some people complained in the Netherlands and the UK saying
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that it is not Israel because it is occupied territory. And they won these cases for the
Advertisement Board in both countries.
Another thing I want to underline from this resolution is that it calls upon the parties to act on
the basis of international law including international humanitarian law and their previous
agreements and operations. How should we, and how do we have to interpret this law? That is
part of our contributions also tomorrow.
I want to say a few words on the advisory opinion referred to by the Security Council of 2004.
Because in the end, in the world of international law and among international lawyers, it is an
advisory opinion of the International Court of Justice. But it is seen as the ultimate answer to
the position of Israel and the Palestinians. To remind you of this opinion, it was about a question
posed by the General Assembly under the Charter of the UN and the Statute of the International
Court of Justice. The General Assembly has the right to ask the International Court of Justice
in the Hague for an advisory opinion on a legal question. In 2003, the majority of the General
Assembly decided to raise a question about the legal validity of the security barrier created in
Israel and the Palestinian territories during the second intifada of 2000 to protect Israeli citizens
from suicide attacks. It was a very peaceful device to protect the people. Much more peaceful
than sending in troops to get the terrorists. It worked and still works very well. But the General
Assembly asked: Is it in conformity with international law? In the question itself it was already
said that the General Assembly thinks it is not in conformity with international law. But the
GA sought confirmation from the International Court. And so, this case was brought before the
International Court of Justice.
First of all, let’s look at the background. We believe the Court has nothing to do with politics.
This was a question supported by the majority of the General Assembly, not even an
overwhelming majority, but a majority. It was a political decision to ask this question. They
never asked questions about the barrier in Kashmir or in Cyprus or other places in the world.
But this was in the interest of the majority, which is not very Israel-loving, so to speak, to use
an understatement. The outcome of the opinion was very negative for Israel. Basically, it says:
the territories are occupied in terms of international humanitarian law, the settlements are
illegal - there was no necessity to say something about the settlements, but they did so - and
they also denied the right of Israel to self-defence under Article 51 of the UN Charter. So, it
was a negative outcome. Of course, we can say it was an advisory opinion, which is not binding.
But nevertheless, this text plays an enormous role in the whole debate and is seen as the ultimate
answer. We have serious questions and we want to discuss these with you the coming day, and
show that it should not be the ultimate answer. Thank you Mr. Chairman.
[PH] Thank you Matthijs. Our last speaker and last appetizer of this session is a friend of ours,
Yitzhak Sokoloff from Israel. He is probably by far the best educated of our company. Yitzhak
is a political analyst and lectures inter alia on the history and strategic challenges Israel is
facing, military ethics and the Israeli and Palestinian culture. He is the founder and president
of Keshet Educational Journeys in Israel. May I ask you, Yitzhak, to close this session.
[YS] Thank you very much. How exactly I was chosen to be the person standing between you
and dinner is a very interesting question. And to compound that, I assume that like me many
other people here woke up very early this morning or went to sleep very late last night in order
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to make our way here. Nevertheless, I trust that the gravity of the issues we are dealing with
will enable us to focus for a few minutes longer.
My mandate was to talk about the two-state solution in the context of paradigms, the nature of
paradigmatic thinking itself, thinking ‘outside the box’, and how these concepts may play out
in the context of Israel, the Palestinians and the Middle East and European attitudes.
Paradigms have both psychological and intellectual dimensions. Let us begin with the
psychology evident in the ‘battered child syndrome’. I’m sure many of you are familiar with
the phenomenon of a young child whose parents beat him (or her), and who is then brought in
front of a social worker or a judge. Rather than to admit to the horrendous things that have been
done, the child will generally do one of two things: either deny that anything bad has happened
or blame him or herself. What is the reason for that? Perhaps because human beings are not
good at processing chaos, and a parent who seems to strike a child for no reason is a
quintessential instance of chaos for the child. So instead of admitting to or accommodating
themselves to the chaotic reality children will seek to explain it in “rational terms” (i.e.
something they did) or deny the event completely. Ignorance is threatening to us so we establish
paradigms to provide ourselves with explanations of things we have difficulty understanding
or accepting.
Two days ago I finished Yuval Harari’s book “Sapiens”. I was struck by the fact that he defines
the last two hundred years of human history in western countries as the age of ignorance - not
in the sense that we know less than we did before, but because we are more inclined to admit
our ignorance. That itself is revolutionary. But unfortunately, it does not apply to how
Europeans understood the Middle East over the last two hundred years, or today. The
determination that Europeans knew exactly where the borders of the Middle East were, derived
from a sense of geographical and cultural arrogance which formed the basis of a faulty
paradigm.
Paradigms are both psychological and intellectual constructs. One of my favorite intellectuals
is Thomas Kuhn, who taught physics at Harvard almost one hundred years ago. I still find his
book “The History of Scientific Revolutions”, written in the 1960’s to be an an amazing treatise
on intellectual history. Kuhn argues the following: For hundreds of years modern physics has
largely been based on Newton’s efforts to describe the way the world works. Physicists were
increasingly aware of a growing number of anomalies that took place in the physical universe
which were not explained by Newton’s principles and which contradict Newtonian physics.
Nevertheless, they continued to teach Newtonian physics. Why? Because we are not capable
of looking at the world and saying, ‘there are things happening here that are beyond our
comprehension and we have to suspend judgment until we figure them out.’ Even knowing that
it is wrong, we prefer to maintain our old paradigm until someone comes along with a new one
that explains the anomalies. Imagine that you are crossing a river or a stream, jumping from
rock to rock until you reach solid ground. Intellectually, we also need solid ground before we
are willing to jump off that last rock. That is the function of an alternative paradigm; a new
suggestion for organizing our understanding of reality. That is what Einstein did with the theory
of relativity – which, I must admit, is something that I don't understand at all. But I also know
that although physicists maintained outmoded thought models until a better idea came along
and then swept the old one away, when it comes to the politics of the Middle East, it has been
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much more difficult to sweep away outmoded ways of thinking, despite the many apparent
contradictions. We must ask ourselves exactly why that is.
For the last 25 years, much of the world has anticipated two contradictory scenarios unfolding
between the Israelis and the Palestinians, either that we would soon reach the long-awaited
permanent utopian peace agreement that everyone assumed was right around the corner as soon
as we adopt the two-state solution, or that because of the lack of the two-state solution, there
would be a cataclysmic explosion that would consume not only the Israelis and the Palestinians,
the Arabs and the Jews, but pretty much everyone else as well because of the assumption that
this is the one conflict that determines everything else that happens in the world. One can even
detect a sense of disappointment among many of those observing from outside of the Middle
East when neither of these scenarios play out. Although we have had moments of radical
violence, nothing that has occurred between Israel and the Arabs compares to what happened
in Syria, Iraq, Afghanistan and other places in the last 20 years. In Syria alone over half a
million people lost their lives! It is true that we Israeli and Arabs have paid a terrible price over
the course of our conflicts, but nothing that compares to that. We have not reached the
cataclysm that the international community is waiting for, which leaves it frustrated. In the face
of this anomaly it redoubles its efforts to understand and to interfere, grossly simplifying and
distorting the issues, while impacting upon the lives of the people who actually live this conflict
in a way that makes it, as Natasha mentioned earlier, much more difficult to reach, if not a
utopian solution, then a far better reality in the present. In a certain sense our fixation on
solutions makes it very difficult to bring about radical improvement which is actually within
our grasp.
One hundred years ago a remarkable moment in the history of humanity and certainly of the
Jewish people took place. The international community represented by the League of Nations
recognized and even encouraged the Jewish people to return to the Land of Israel and to reestablish itself as a nation among the nations. This consensus lasted for a very short period, but
it made a huge change in our history. I believe that we Israelis should appreciate the importance
of that moment when we received the support of a great part of the world, and particularly of
Christians in England and elsewhere. Had they not been there, our history and our lives would
have been very different. Nevertheless, very soon after the Balfour Declaration and the San
Remo Agreement the international community and particularly the British stumbled across an
anomaly that challenged the paradigm that led to the Mandate for establishing a Jewish
homeland. The anomaly was that there are lots of Arabs in the Middle East who were not so
eager to re-establish a Jewish homeland in what they saw as their territory. The response to that
anomaly led to proposals for partition into two states, one for the Jews, and one for the Arabs,
beginning in 1922, when Churchill and the British decided that Trans-Jordan would become a
homeland for the Arabs, while the area to the west of the Jordan river would become the Jewish
homeland. Then, in 1937, the Peel Commission came along. It made another stab at partition,
taking away most of the land that had assigned to the Jews. A decade later, in 1947: the UN
ratified its partition plan. All three proposals followed the same construct: The creation of a
Jewish homeland in Palestine creates an anomaly which we will solve through the device of
partition. But time after time the paradigm of partition fell apart in the face of reality. Namely,
the lack of reconciliation with the concept of a Jewish state located in the Middle East within
Arab and particularly Palestinian Arab political culture.
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Last week I attended a lecture given by a very remarkable man who teaches both at al ahram
University in Cairo and at Yale in the United States. He impressed me as being a man of peace,
in particular because he came to meet with a group of Israelis living in the West Bank to speak
about peace and how to accomplish it. It was a beautiful lecture until he reached his conclusion,
which was that eventually the caliphate will be re-established over the entire Middle East and
that when that happens, the Israelis will have no alternative but to dismantle their country
because the Arabs simply will not be able to tolerate it. At that point, he said, the balance of
power will be such that the only way for Israelis to survive at all will be to accept dhimmi status
as second-class citizens, as a protected minority. “But the idea that Islam could ultimately
tolerate a foreign entity in its midst”, says the professor, “you have to understand, it's simply
not going to happen”. I left the gathering with a sense that I had witnessed yet another anomaly
in the paradigm of the two-state solution.
By the way, when the British and French created the concepts of mandates for the peoples of
the Middle East such as Palestine and Trans-Jordan, Lebanon, Syria and Iraq, they were not
really thinking about granting actual independence. Instead they intended to maintain European
domination in the form of relationships of tutelage, such as those established by the British
with Jordan, Iraq and Egypt at different points, and such as what was anticipated by the French
for Lebanon and Syria before their own conquest by Nazi Germany. It has really never been
about treating the residents of the Middle East, Jews or Arabs, as human beings entitled to
actual equality with the Western powers. Consider the concept of corpus separatum advanced
in 1947, code for leaving Jerusalem under the rule of almost anyone other than the Jews or the
Arabs who actually lived there. This paternalism maintains itself today in a way that - as
Natasha has said very clearly – obstructs the possibility of bettering the lives of Israelis and
Palestinians alike.
The Oslo Agreement and the paradigm in which it was conceived ushered in a new set of
anomalies that needed to be repressed. ‘Oslo’ was based on the premise that Israel and the IDF
would cease to be responsible for the direct rule of the great majority of Palestinians on a day
to day basis, but it was not based on the two-state concept. Yitzhak Rabin, the Israeli Prime
Minister who signed off on the Oslo accords, firmly opposed the creation of a Palestinian State
even as he supported the empowerment of the Palestinian Authority in place of the Military
Government. For Israel the paradigm of Oslo can be summarized in the belief that the steps it
took, the recognition of the PLO, the withdrawal of Israeli forces from the Palestinian cities
and the establishment of the Palestinian Authority would set in motion a change in fundamental
Palestinian positions and attitudes that would make a peace agreement possible. For ‘Oslo’ to
have worked it as Rabin had anticipated it would have been necessary for there to have been
an agreement on the ‘end-game’ and for the Palestinian leadership to truly abandon terror and
incitement to terror, neither of which ever materialized. And yet, during its early days the Oslo
process succeeded in inducing a sense of euphoria that overcame the fundamental anomalies
of its paradigm. I recall that euphoria clearly, when busloads of Israelis were going into Nablus
not as soldiers but to eat at restaurants and to Jericho to gamble in a Palestinian casino that had
hired an Israeli security team. Indeed, there was a moment, when the sense was, ‘wow, maybe
we're at the edge of something new’, a sense that persisted even after the assassination of Rabin
himself. But then then the buses began blowing up.

23

Ironically, the Oslo process was to find its chief Israeli supporter in Prime Minister Ehud Barak,
who had actually opposed it when he had served as the Chief of Staff. Barak, however,
amended the paradigm to include three elements specifically rejected by Rabin: a territorial
withdrawal based on demographic rather than strategic considerations, the division of
Jerusalem and the establishment of a fully independent Palestinian state on 94% of the West
Bank and 100% of Gaza. The expectation was that with such concessions in hand Arafat and
the PLO would fulfill the expectations of the paradigm and peace would be achieved. And yet
the offer was rejected out of hand.
That was the summer of 2000. Instead of peace based on Barak’s revision of the Oslo paradigm
we found ourselves very quickly in the midst of the anomaly of the Second Intifada, which was
to take the lives of thousands of Israelis and Palestinians. Other efforts to cut the Gordian knot
of Palestinian intransigence have followed, most notably the offer made by Ehud Omert in
2008 to create a Palestinian state on 93.7% of the West Bank and an addition 5.8% of Israel
proper. This too was rejected.
Over past quarter century, since the signing of the Oslo Accords, conventional thinking has
reflected the dynamic of the battered child that I described earlier: we can't accept this chaos,
there must be a logical reason for this kind of resistance by the Palestinian leadership; it must
be Israeli settlements, it must be Israeli roadblocks, it must be the fact that Israel is not willing
to give up 100% of the West Bank. It must be something controllable, and Israel is easier to
control. And yet the anomaly of Palestinian rejectionism stares us in the face. Rather than
confront it, much of the world - particularly in Europe - seem to have adopted a paradigmatic
conservatism which tells both Israelis and Palestinians, ‘we know the answer to your problems
and if you won’t solve them based on our solutions we’d rather you not solve them at all.’
I will conclude with one last anecdote. On a number of occasions, I have accompanied
European and American journalists, parliamentarians or clergymen to meet senior Palestinian
figures in their homes inside the Palestinian Authority. Generally, the presentation of our hosts
centers on the two-state solution based on an Israeli withdrawal to the ‘Green Line’ as the
necessary path to peace, including the division of Jerusalem and the implementation of the
‘right of return’. Often I’ll raise my hand and ask: “ If you could have freedom, independence,
prosperity and peace, but you can't get the Israelis to revert to a situation in which their country
was 12 kilometers near Netanya and Tel Aviv, and only 6 kilometers wide in Jerusalem,
(distances I am still able to cover on my morning runs) would you turn that offer down?”
Generally in response our host will get very upset and say something to the gist that ‘this is our
land, this is Palestinian land, you have no right to it, we are offering you a solution for peace
and you must go back to the ’67-lines’ otherwise there will never be peace and there is no other
solution’. Now the people in our delegation get a bit nervous. After all, we're in Judea and
Samaria, we’re in the West Bank, inside the Palestinian Authority. You know you don't want
to infuriate your host, and the host is getting upset. So, everybody looks at me with a look that
says: ‘Yitzhak, why are you antagonizing him?’ But then, something strange takes place. As
we return to our bus one of the host’s associates taps me on the shoulder and says to me, often
in Hebrew: ‘Do you mind coming back next week without the Americans or the Europeans?
His Excellency would very much like to continue this conversation but please realize we cannot
have it in the presence of a delegation from Holland or Germany or France or the United States.’
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Paradigms can be challenged, and in fact those conversations are going on as we speak. Thank
you.
[PH] Thank you Yitzhak. That leads to the following question, ladies and gentlemen, do you
think you have had an appetizer for tomorrow? Have we raised your expectations?
Do you have any immediate questions that we should respond to? Please, let us know what you
would like to see addressed tomorrow and if possible we will address it. You now have the
framework for what the discussions and the introductions tomorrow will be.
If you have any question or any suggestion please let us know now, and the speakers will try
to take care of it.
[JT] I am Josias from Germany. What I would like to discuss tomorrow will be that there are
several models for recognizing Jerusalem as the capital of Israel. We see that there is an
American model, there is this Russian model, which is followed by the Czech Republic and
Australia basically, so I would be interested in the several models that we have of recognizing
Jerusalem as the capital of Israel because I feel that the Australian/Czech model basically
means that we except Jerusalem as being the capital of Israel but only West Jerusalem. It's
bittersweet in a way and I feel the American model is very balanced in its approach of not
defining the geographics related to the city. I think we should keep these models in mind and
discuss because I feel it's a very strategic and important issue.
[DP] I’ll introduce myself. I'm the American intruder here. I am very much interested in how
EU policy on the Israeli-Palestinian conflict is formulated. Is it really at a sort of democratic
level where every nation has input, is it finding the lowest common denominator, or is it an
elitist European Commission setting the policy? It is very important for me and I think it's also
a helpful exercise - as the question of this gentleman from Germany suggested here - to sort of
compare the American and European approaches to the Israeli-Palestinian conflict. I think
especially both on the legality of the settlements and the question of Jerusalem, which are really
two separate issues - even Israel treats them as two different issues - and try to identify really
where the American position is now and where the European position is, especially in the way
you handle the challenge of UN Security Council Resolution 2334.
[AT] Well, thank you both. We really need to dig into those and we'll find that there are
different aspects of international law which touch on all of those, so I won't go into detail.
Thank you for the interventions.
[HKi] I'm wondering if tomorrow, one of the things we could discuss is both the historic and
legal claim for the Palestinians to have Jerusalem or any part of Jerusalem as their capital
because that's something to be glossed over.
[SSM] Presently, there is a current which is coming from the United States, with Daniel Pipes,
and which is also accepted by some Israeli on the right side of the map, saying that there is a
paradigm change which is Victory for Israel. It's a whole new slide and I think that we might
consider to discuss this alternative and what it means tomorrow. So, in order to open the
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situation, which has obviously been blocked for so many decades, there are now new persons
like Daniel Pipes, who is saying that we have to change the paradigm and that we have to push
this idea of Victory for Israel. This is what they say. When you ask some Israeli people or
Daniel Pipes what it means it is not very clear, but I think there is a pass, an alternative for the
two-state solution, which is called Victory for Israel. So maybe we can discuss this issue and
try to understand if it is achievable, does it make sense and what is the opinion of the people
here.
[DP] Daniel Pipes and the Middle East Forum actually have like a caucus in the US Congress
with quite a few members on the House side and some in Israel, what he's calling his ‘Israel
victory campaign’. He makes the analogy that the reason you have peace in Europe after the
second World War is because the Nazis were defeated. History shows that you really don't get
peace until someone gets so beaten up - for lack of a better word - that they give up. Israel's
victories on the battlefield have always been snatched away from them by diplomacy by, you
know, actions at the UN Security Council to always give the Palestinians hope they can
continue the conflict and it feeds them until the Palestinians, one party or the other, has to have
a sense of defeat. And so he says you have to support Israel in every way imaginable, in order
to rob hope from the Palestinians that they can ever destroy Israel, which still seems to be their
goal.
[JdJ] Just a technical remark because you asked about the European competences. As I
represent the European Political Foundation, I would say that Foreign Affairs is the national
competence of the 28 EU member states, sorry for my British friends but I don't believe Brexit
will happen. So it's a national competence but there is European coordination via Mrs.
Mogherini and so on. There is a light form, so to say, of EU Foreign Affairs but it's more show
than substance, I would say. There are some elements of reality in it but less than people from
the outside think.
[YS] I think one of the questions for us to explore is: “are the convictions of the European
political establishment driven by their politics or are their politics driven by their convictions”?
- which is a conversation I had with the ambassador earlier today. I'll leave it to him to give
you his impression, but I would be fascinated to know how the participants of the conference
view this issue.
Regarding the Victory Campaign, there is, ‘what to think about regarding the political restraints
placed historically on Israel to prevent decisive Israeli victories.’ But there's another element
as well, which I think it behooves us as Israelis to consider, which is to understand what it
means to have victory in the light of our ultimate goals? How do we become ‘a light into the
nations’ and reflect our own moral traditions when we are not the only inhabitants of the Land.
There are other people out there. It's a really fundamental question that we need to ask
ourselves: ‘assuming that we have achieved victory, what would it really mean?’ As you know,
there are eight million of us and if you scratch one you will see that we each have several
opinions on this...
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[MD] My name is Martin Dzuris, true-vine charity and media organisation from the United
States and Czech Republic. I was born here but actually spent more of my life in the United
States. What I would like to see explained tomorrow, because we are in Prague in the Czech
Republic and because of the history of the Czech Republic helping the Jewish people and Israel,
how much influence does the Czech Republic actually have on the EU policy? And just as
some of the Eastern European states are kind of banding together against migration, is there
any effort to cooperate to gain more power to have more influence on the EU policies when it
comes to Israel? And, on a lighter note, I would like to ask Yitzhak, that knafeh that you had,
was it kosher?
[PH] Anybody else we may challenge, or you may challenge us.
[HK] Thank you very much. My name is Henry Krooneman. I'm from the Netherlands. I work
for a political party, the SGP - reformed political party in the Netherlands. My question, first
of all, is to Mr. Sokoloff. I think he said that the Muslim world will not acknowledge a nonislamic state or entity in its midst. I was wondering, how do you see the recent developments,
the developing relationship between Israel and Saudi Arabia and also the broader international
relations in the Middle East. There seems to be some improvement in the relationships there,
how do you see that, what’s your opinion about that?
Secondly, you mentioned the birthday party of the 18-year-old and then you said something
like, I believe, ‘Brussels ruined the party’ or something like that. But maybe I didn't fully
understand what you meant by that.
[YS] ... I would try to distinguish between anecdotes and strategic issues, and that was an
example of that. We will talk about that more tomorrow: the actual reality on the ground is far
better than what many observers from distant countries would like it to be.
[HK] Well, that’s a point that I, generally speaking, did understand. Thank you very much.
[NH] ... just to answer that point briefly. I didn't say that Arab states would not necessarily
recognize Israel in their midst, but I did say that it was oft the refrain in Arab media that a
solution was the first step to the destruction of Israel and I think that highlights the difference
between the public statements and the reality on the ground. And this goes to some extent to
Yitzhak’s comments on the conversations that Arab leaders feel able to have in public and
those that they feel able to have behind closed doors. That distinction plays out in terms of
what you see in Arab media and how that contrasts with the incredible diplomatic steps forward
that you reference. One of the things I think that Benjamin Netanyahu has been incredibly
successful at is forging links between Israel and states within the Arab world, which none of
us would have thought possible ten or even five years ago. I think this goes to show that there
is incredible progress that can be made if one is willing to set aside the sorts of paradigms and
the sorts of public statements, though unfortunately it seems that in some quarters this is
becoming increasingly difficult to do.
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[YS] I would also add that there's a saying that ‘the enemy of my enemy is my friend.’ The
truth is that the enemy of my enemy could be my partner. If we understand friendship as a
fundamental relationship in which, if I have the upper hand over you and you fall on to the
ground, I will extend my hand to pick you up and we will walk away into the sunset, that might
be friendship. But I'm not sure that that is what's happening today. Natasha quoted the Psalms,
which speak about pursuing peace and loving peace, which is part of our tradition in many
ways. I remember vividly when Anwar Sadat came to Israel in 1978. I was serving in the IDF
at the time. We had been training to defend ourselves against Egypt and our method of defense
essentially was offense, training to invade Egypt. And yet, I was home on leave on that
Saturday night and when Sadat landed at Ben Gurion airport and made his way through the
streets of Jerusalem, I was one of those thousands of Israelis cheering for him. When he spoke
in the Knesset, there were tears in our eyes... and he paid for his courage with his life. And yet
it is disappointing to note that forty years later when President Sisi recently announced that
there are actual relations going on between the Israeli Egyptian militaries, the next day he had
to try to get CNN to expunge his comments because there is still not enough legitimacy for that
in the Egyptian street. I would probably trust my life to the imam I described earlier, but not
after the caliphate is established. Judaism also has a concept of a Messianic Era sometime in
the future, but it does not involve political control of the Middle East and we do not actually
think about it in a political sense. The Muslim Brotherhood actually works on creating the
Caliphate in the real world and when they have the opportunity they win elections. We would
like things to be different, but need to deal with these realities.
[PH] Thank you Yitzhak for your very diplomatic, yet very clear answer and comments. Ladies
and gentlemen, it is a quarter past 7. The time has come for to adjourn this session. I would
like to invite you to the next step and that will be introduced by Mojmir.
[MK] Well, ladies and gentlemen, these past few minutes have clearly shown that this event is
meant as a dialogue, as a discussion, and I am very pleased that many of you have already
joined this discussion. I would like to encourage you to continue doing so, and to make it easier
for you we decided to have a small opportunity for you to socialize a little bit. To get to know
each other better, a glass of wine is served here just behind these doors. Thank you.
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Day 2, Wednesday 9 January 2019
Session 1 - Territorial Sovereignty and International Boundaries
[PH] Good morning everybody. We see a few new faces. Very welcome to the second day of
this seminar. There are also a few faces missing, at least faces that we saw yesterday, that have
not shown up yet but in order not to lose too much time, I think we should start. The first
presentation of today in this session is about territorial sovereignty and international
boundaries. This session will be kicked off by Dr. Matthijs de Blois, senior fellow of thinc.
[MdB] Thank you Mr. chairman. Good morning, ladies and gentlemen. The topic is about the
Balfour Declaration, the San Remo Resolution, the Mandate for Palestine and the principle of
uti possidetis (juris). It is all part of the history of the State of Israel. Of course it is a good
thing to start in the very beginning. We can think of the promise to Abraham, we can think of
biblical times. We will see the biblical land of Israel before the Arab conquest, that is also after
the beginning of the diaspora (mentioned yesterday) in year 70 AD when the Romans took
over, the temple was destroyed and Jews were spread all over the world. Nevertheless, many
Jews still lived in the land.
But, we will see in the next slide the spread of the Jews and the expulsion of the Jews in Europe.
It is tracing their persecution in many parts of the Western world, in Europe. And they never
forgotten Jerusalem and the prophesies that they would return to the land.
In the 19th century emerged the modern Zionist movement. A very important figure in that
field is Theodore Herzl, we mentioned him yesterday. The first World Zionist Congress was
organized in Basel in Switzerland where they adopted the resolution formulating that the aim
or desire in this movement was to create for the Jewish people a home in Palestine secured by
public law. And that is a very important point in the beginning: the political ambition or desire
in this movement was a Jewish national home in Palestine. That was in 1897 and the movement
tried to find interest and support for this ideal among the great powers of those days: Germany,
Britain, France, the Habsburg empire and Russia. At the end of the day they found that support
in Great Britain. We are now talking about the days of the 1st World War. In 1917, the British
government formulated the famous Balfour Declaration. Balfour was the British Minister for
foreign affairs, Lord of Balfour. And in this declaration, which was a letter addressed to Lord
Rothschild, a representative of the Jews in Great Britain, it formulated that Great Britain, his
Majesty's government, stood favorably disposed towards the creation of a Jewish national
home in Palestine. And it was of very great importance in November 1917. This Declaration
of the United Kingdom, a unilateral declaration, played an important role in the negotiations
after the 1st World War. We know there was war. We had the central powers Germany, Austria,
Hungary and the Ottoman Empire on the one hand, and we had Great Britain, France, Italy, the
United States and Japan on the other hand. The latter became the victors of 1st World War.
And then it was important to decide on what has to happen, not only with the colonies of
Germany, but also with the remnants of the Ottoman Empire, which was already in decay.
That was discussed also after the initial negotiations and discussions in Versailles and the other
places around Paris after the 1st World War, and also in San Remo where the Principal Allied
and Associated Powers discussed the future of the Ottoman Empire. And they decided to take

29

the Balfour declaration as the starting point for what was to be done with the territorial area of
Palestine, which was part of the Ottoman Empire. There were many ambitions of Arabs
wanting to be independent from the Ottomans, from the Turks. Also the Zionist movement was
present there and in Versailles. In San Remo in 1920, the Principal Allied Powers decided in
their famous San Remo Resolution that the future of Palestine should be a mandate under the
supervision of Great Britain for the establishment of a Jewish national home in Palestine.
The Mandate was to be integrated in the new Mandate system, which was created in the Treaty
of Versailles under the Covenant of the League of Nations, Article 22 - a kind of new approach
to replace colonialism and the ancient idea of when you’re victorious in a war you take over
the colonies of the party that is defeated. Under the influence or Woodrow Wilson, the
American president, a new principal emerged: the principal of self-determination of peoples.
The idea was to lead peoples and territories to independence gradually, taking into account the
state of development of the peoples and the countries or territories concerned. Within this
framework mandates were created. They were not old-fashioned colonies but they were
mandates. It was the responsibility of the mandatory power to lead this territory and the peoples
to independence eventually.
There were various mandates for the German colonies, but also for parts of the Ottoman
Empire: Mesopotamia, Syria and the Lebanon, and for Palestine. The Mandate for Palestine is
of crucial importance for the history of the State of Israel.
There were various mandates under the Covenant of the League of Nations: A, B and C.
Mandate A was for the most developed parts, who could within a rather short period be allowed
to independence, that was the idea.
The Mandate for Palestine, which was adopted by the Council of the League of Nations, had a
very special legal form, you could say: it had the power of a treaty, but it was not a treaty
properly speaking, it was a decision of a body of an international organization, the Council of
the League of Nations adopted the Mandate for Palestine.
And there are some peculiarities about this Mandate, which made it unique among the other
mandates. The most important thing in which it was unique is that it imposed on the mandatory
power the obligation to create a Jewish national home in Palestine. And the beneficiaries of
this Mandate were the Jewish people - so not just the Jews living in the area, but the Jewish
people as such, living in many other parts of the world. And that made it unique. If we look at
the other mandates, they are about the people living in Syria and Lebanon, people living in
Mesopotamia, Rwanda, Burundi etc. But this was unique in that respect that the obligation was
to create a new Jewish national home for Jews living all over the world and they were of course
encouraged to go to the land of their fathers in Palestine.
There was a reason for that. In the preamble of the Mandate we find a reference there to the
historical connection of the Jewish people with Palestine that was recognized, very importantly,
in an international law document, that kind of reference to the biblical history. And secondly,
there was reference in the preamble to the grounds for reconstituting the national home in the
country. There had been a national home, you know the kingdoms of David and Solomon etc.
and there is a reason to reconstitute their national home there. There were good reasons. They
have been persecuted for about two thousand years in the Western world. It was explained very
clearly by Balfour in the House of Lords. There was a lot of opposition in the House of Lords
against the Mandate and he explained, ‘Look at our history, what we have done to the Jews in
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the history. And so there is a very good reason to give them the right to go back to their home
to establish their national home in the land promised to them.’
So that is the unique character as expressed in the provisions of the Mandate in the articles.
Article 2 is the central obligation where it is said that the mandatory shall be responsible for
placing the country under such political, administrative and economic conditions as will secure
the establishment of the Jewish national home - that is the core provision, the core obligation.
But very important also is Article 6, which includes the obligation for the mandatory to
facilitate Jewish immigration under suitable conditions and encourage close settlement by Jews
on the land. Let’s not forget that. Very important, Article 6 of the Mandate. So it has unique
features. It is an internationally legal obligation for the British and it was extending originally
to the whole of Palestine, (as you can see here on the display). It extended to the eastern borders
of the present Kingdom of Jordan. But there was a provision in the Mandate, Article 25, which
allowed for the mandatory power to ask for a limitation of their obligations in the territories
lying between the Jordan and the eastern boundary of Palestine. And they were entitled to say
we restrict the obligations under the Mandate, specifically when it comes to the establishment
of the Jewish national home, to the part West of the Jordan river. The British government
wanted to do that because they had made some promises to the Hashemite family to create an
Arab emirate. And that's the provision they used. They needed the approval of the Council of
the League of Nations and they got the approval. So in practice, the Mandate, when it came to
the establishment of the Jewish national home, extended from the Jordan River to the
Mediterranean Sea. But the whole territory that's disputed nowadays, includes Judea, Samaria,
Gaza, which was a part of the Mandate territory. There is also a provision in the Mandate that
they should respect the civil and religious rights of all the inhabitants. Let’s say that the political
rights for the establishment of the national home were given to the Jewish people. For a good
reason, because the self-determination of the Arabs was addressed in the other mandates, for
Syria, Lebanon and Mesopotamia and by splitting up the Mandate territory and giving the
eastern part to the Hussein family. So also this ambition for the self-determination of the Arabs
was addressed in the framework of the whole Mandate system.
What is the relevance of this from an international law perspective? Well, there is a relevance
under international law. The Mandate is still of legal relevance and we can explain this by
referring to Article 80 of the Charter of the United Nations. The League of Nations, the
international organization before and until 1946, was replaced by the United Nations. The UN
Charter introduced a new regime for the not-yet-independent territories, a trusteeship regime
to replace the ancient Mandate system. The transitional provision is Article 80. It provides that
as long as there has not been created a new trusteeship agreement in terms of the Charter, as
long as that has not yet happened, the rights of states and peoples, that was explicitly introduced
in this provision - thinking of the Jewish people and the Mandate for Palestine, they called it
the Palestine clause - the rights of peoples had to be respected. So Article 80 confirms that the
Mandate, even if there is no longer a League of Nations, even if there is no longer a mandate
as such, the rights under the Mandate are still relevant in terms of international law. It has been
confirmed by the International Court of Justice in other cases of South-West Africa and so on.
So that's an important point to underline. The Mandate is still relevant and that is important to
know when we are talking about the territories, whether they are occupied, if we are talking
about the settlements, whether they are illegal. We know the territory of the Mandate extended
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at least up to the Jordan River. And secondly, when it comes to the settlements, there’s a right
to close settlement under the Mandate. I have no time to discuss uti possidetis juris, but I will
include it in my next presentation. Thank you.
[PH] Thank you, Matthijs, thank you very much. The next presentation is by Natasha
Hausdorff. She will speak about Israel's boundaries under international law.
[NH] Thank you, Pieter. There are perhaps few examples of where politics and international
law converge, or where legal and political issues are conflated to such an extent as in the
conversation over Israel's territorial sovereignty and international boundaries. In particular with
respect to the West Bank. I'm grateful to Matthijs for setting out the origins and the history.
With his leave, I may go into some more detail on uti possidetis (juris), on this principle of
customary international law that he didn't have time to. It is a fundamental principle of
customary international law. Despite that, despite it being consistently applied, for example in
Africa, in South America, and after the disintegration of several former Soviet federations,
despite it being applied in order to avoid confusion in the very context of the birth of new states,
it is generally not discussed in the international legal discourse on Israel. It is in this sense that
Israel is treated as the exception under international law, which is the title of my section with
you this morning.
I thought it helpful first to look at the principle of uti possidetis. Second, to look at the status
of the 1949 armistice lines. And then to look at how the UN has approached these issues. And
in particular to look at the implications of the Security Council resolution 2334, which Matthijs
introduced yesterday evening.
So first, I understand the application of the principle uti possidetis as being fairly clear cut with
respect to Israel. The principal concerns the establishment of borders in a decolonization excolonial context, or more generally with respect to the birth of new states. In essence, the
principal articulates that states emerging from a decolonization process, such as the end of the
Palestine Mandate, inherit the administrative boundaries of that pre-existing entity. And the
principle has evolved to obviate territorial disputes, by fixing the borders of new states at the
moment of independence and converting the pre-existing administrative lines into
internationally recognized borders.
So it's use originated in the 19th century in South America to avoid a vacuum, a terra nullus
occurring upon the withdrawal of the Spanish. It was later applied in Africa and Asia, to the
disintegration of former federations of Yugoslavia, Czechoslovakia and the Soviet Union.
Today it is generally accepted that the borders of newly formed states are determined by the
application of uti possidetis as a matter of customary international law. And it's even said to
apply where it conflicts with the principle of self-determination.
Now the Chamber of the International Court of Justice dealt with the principle in detail in the
Burkina Faso/Mali case in 1986. It considered that the purpose of the doctrine was to prevent
the stability and independence of new states being endangered by what it called fratricidal
struggles provoked by the challenging of frontiers, following the withdrawal of the
administering power. Its application to the situation with the respect the birth of Israel in 1948,
in my respectful submission, couldn't be clearer. In Burkina Faso/Mali, the case referred to the
“photograph” of the territory after the date, what it called the critical date, of independence. In
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Israel's case that would be the Declaration of Independence on 14th May 1948. But even after
the war of independence, which concluded in 1949, the only state to emerge out of the territory
of the British mandate was Israel.
Ignoring and misusing international law with respect to Israel does not stop there. Much has
been made of what are incorrectly, frequently referred to as the ‘1967 borders’. I say incorrectly
because these lines do not date from 1967, neither are they borders. They are in fact armistice
lines. And the relevant armistice agreements at the time with Jordan and with Egypt, make it
explicit that these lines should on no account be considered borders, nor were they indeed
intended to be final boundaries. The reasoning behind that was because Israel's existence wasn't
being accepted by the relevant parties to those armistice agreement and they in reality reserved
every right to continue fighting and pushing Israel off of the rest of the territory, which they
believed it held illegitimately.
Now it's important to note, with respect to the principle of uti possidetis, that it applies even
when the emerging state is not necessarily in control of all of the territory that it inherits at that
critical date of independence. In Burkina Faso/Mali the court also seized the opportunity to
explain the scope of uti possidetis, indicating that a state that had acquired territorial
sovereignty through the principle would not lose sovereignty simply because another state
possessed and administered that territory as in the case of Jordan in the West Bank between
1948 and 1967. Strictly speaking there has not been any proper legal input from the UN on the
subject of boundaries or sovereignty but that is not to say that there have not been a great many
resolutions ostensibly criticizing Israel and with respect to territory also.
Now, this raises a key point concerning the division between politics and law. Because these
resolutions, which we often hear cited as international legal arguments with respect to Israel
and territory, these resolutions are political rather than legal instruments. And even those that
reference boundaries have not generally made specific determinations in respect of them. So
the famous example is resolution Security Council resolution 242 which refers to withdrawal
from territories without specifying which territories that withdrawal is intended to be from.
By way of illustration as to why these resolutions are not legal instruments, as Matthijs
indicated yesterday, only those made under Chapter 7 would be legally binding. I thought it
would be helpful to look in more detail at Security Council resolution 2334, which Matthijs
introduced yesterday, and the framework under which that resolution has been passed. Well,
it's not legally binding. Why is that? The legal status of the UN Resolution is determined by
the chapter under the UN Charter under which it is made. The UN Charter is the governing
document of the United Nations; it sets out the competences of each of the composite
institutions as well as the legislative processes. Resolutions made under Chapter 7 are the
strongest legal tool in the legislative toolbox. They are rarely made. Such a resolution is
immediately binding on Member States and it often requires military intervention. So examples
of this include Resolution 678 in 1990 with respect to Iraq. The Security Council gave Iraq a
set period to withdraw from Kuwait and it empowered states to use all necessary means to force
Iraq out of Kuwait after that deadline. And Security Council resolution 1373 passed on 28th
September 2001, in response to the September 11th attacks, was famously made under the
Chapter 7 rubric, so as to be binding on all Member States.
Now these resolutions must explicitly state that they're made under Chapter 7. If the resolution
does not do that, it is automatically made under Chapter 6 of the UN Charter. Chapter 6
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resolutions are only legally binding if they can be classed as decisions rather than
recommendations. So there's law coming from the International Court of Justice on working
out which the resolution is. It depends on the language adopted and, long story short, it should
say ‘decides’ with respect to something material in the resolution for it to be classed as a
decision.
Resolution 2334, like other resolutions that are often cited against Israel, is not explicitly made
under Chapter 7. And unlike the criteria established by the International Court of Justice (and
for those that are interested, that was in the Namibia Advisory Opinion) the language in
Resolution 2334 is inherently vague. The only ‘decides’-language at the very end of the
resolution relates to the Council remaining “seized” of the matter, basically concerned with it.
There is no indication in the language of the resolution, therefore, that it was intended to be
legally binding. What we see instead, is that the content of the resolution is focused on general
principles seeking to promote further negotiations and agreement between the parties. There is
a general lack of specificity, there is permissive language and importantly the absence of a
definition on boundaries or a suggested settlement, which makes it impossible to determine
that resolution as binding based on the criteria articulated by the International Court of Justice.
And with good reason, because it is a lot easier to pass a resolution that does not have legal
teeth.
This is the scene with respect to resolutions concerning Israel. So given that these resolutions
are political, rather than legal instruments, given that the resolutions as they relate to Israel are
often based on a misreading, or an abuse even, of international law, and given that the UN's
commentary on territory is political rather than legal I do believe that it's striking still that these
political statements frequently made about Israel's international boundaries treat Israel as the
exception, when we consider the principle of uti possidetis juris and how it is applied elsewhere
around the world.
(I'm checking in to see how I'm doing with timing, in which case,) as a parting shot I'll leave
you with an alternative analysis: Even if you're not convinced by the application of uti
possidetis, which I submit that you ought to be, there is an alternative analysis, which is less
satisfactory because it doesn't provide a clear answer, but it's worth addressing. It is the reading
that it's not clear what the legal regime applicable to the Israeli presence in the West Bank is.
Certainly the State of Israel has never accepted its presence there to be that of an occupier in
the legal sense, and so the question as to what the current status is takes us back to consider
what the status of the land was before Israel's presence there. And this argument would suggest
that it is a unique phenomenon. A black hole, if you will, in international law, that the territory
had no properly defined status and in the confusion after the end of the British Mandate and
during the 1948 war, that territory was simply unclassifiable.
The framework of the law of occupation (was) developed in international law, not originally to
protect the rights of ordinary people, but to protect the rights of a former sovereign during the
period in which it had been ousted from its territory. The idea was that when that sovereign
was returned to its territory, that territory would be largely unchanged, apart from
developments necessary for the benefit of the local population, such as the provision of utilities.
Importantly, occupation is considered a temporary state in which the rights of the initial
sovereign are held in abeyance. And the measures contained within the framework of
occupation are therefore temporary, interim measures.
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Realistically, legally, the framework of occupation, under which one applies the Geneva
Conventions, does not work when there is no initial sovereign, sometimes referred to as the
“reversioner”. Jordan, which controlled the territory between ‘49 and ’67, was not a legitimate
sovereign. Under this analysis, it was not even an occupier as there was no sovereign for it to
have occupied the land from. Despite the void in international law this argument goes, Israel
has sought to apply the framework of the law of occupation, or that applicable to the law of
occupation. While rejecting the legal, de jure, application, it has done so practically, de facto,
so that there is a legal framework for Israel to utilize for its presence there and its administration
of the territory.
[PH] Thank you Natasha. Our next speaker, Andrew, please.
[AT] Thank you. A good morning, everybody. This is becoming quite a complex kind of
discussion at the moment. I'm conscious we're getting into all kinds of legal issues and it's still
early in the morning and we haven't had another cup of coffee yet. So we're probably all
struggling a little bit to get our minds around all of these ideas of sovereignty and occupation
and uti possidetis juris, Latin and Greek, and so forth and so on.
This is one of the problems with this whole thing of Israel, it is a very unique set of
circumstances that led about the creation of the State of Israel. In a way, the more we go into
it, the more complicated it becomes and the more difficult it becomes to explain. It becomes a
little bit like we're using more complexity to kind of justify a particular perspective. I wanted
to simplify it a little bit at this point.
First of all, let's just go through a couple of slides which show us what happened. This is the
status quo, the situation, if you like, on 14th May 1948, so this is the very end of the Mandate.
This is the situation as it existed legally speaking on May 14th. The British government had
decided to abandon the Mandate and effectively handed it back to the United Nations. So there
was a whole discussion in 1947 about what to do with these territories. But legally speaking
this was the mandate that Natasha was talking about on that very moment of 14th May 1948
became the State of Israel. And the argument of this principle of uti possidetis juris is that those
boundaries, those administrative boundaries, became the boundaries of the State of Israel. So
we can separate off Jordan, but even if we do that, everything west of the Jordan river in
principle became part of the State of Israel.
Now, the complication is, of course, was this whole discussion about separation and division
of the land, which we know was already on the table from the 1930s and the idea that if the
Jews can't live with the Arabs then we should separate the Jews and the Arabs. This was the
UN thinking at the time resulting in the UN partition plan in November 1947. And many people
say that this was the foundation of the State of Israel. It's a very common thought that actually
Israel came out of this UN partition plan. It didn't. This plan was never implemented. It was
never adopted. It was a proposal of the General Assembly and it was rejected immediately by
the Arabs, even though the Jewish leadership accepted it. It is referred to in the Israeli
Declaration of Independence, which I think is unfortunate in a way as it confuses the situation.
But as a matter of law, this did not create the State of Israel. The boundaries suggested have no
legal relevance because they were never adopted in any event. It was only a General Assembly
resolution.
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So what happens next, 6 months later, the Mandate is coming to an end and we see the invasion
by the surrounding Arab states of this newly created state. But nobody knew where the
boundaries or the territorial limits were of the state. It was not discussed at the time. It was a
matter of war, and it was a matter of survival for the Jewish people.
The next thing we have is the armistice lines that Natasha has mentioned in relation to Jordan;
August 1949. There was an armistice agreement between Israel and Jordan which established
those so-called 1967 lines as being the cease-fire lines between Israel and Jordan. Jordan
occupied the West Bank, Egypt occupied Gaza, Syria occupied the Golan Heights. The next
thing is the Six Day War in June 1967. Again, Israel is being threatened by its neighbors. And
we have the war which resulted in Israel conquering significant territory that is going well
beyond even the Mandate territory by including the Sinai particularly and the Golan Heights,
which were not part of the Mandate for Palestine.
Then we have the whole discussion about occupation. The point I think we need to emphasize
here is that there’s a fundamental distinction between the idea of the territory of the State of
Israel and occupation. We're going to talk more about occupation later. The question is, what
is and was the territory of the State of Israel in 1948? The State of Israel is a state and states
have territorial sovereign rights. That's part of what it is to be a state and only states can have
territorial sovereignty. So one important way of looking at it is: the State of Israel undeniably
came into existence on 14th May 1948. I think nobody disputes that. What were the boundaries
at that time? Well, one argument is uti possidetis juris. The other line of argument is to say:
states inherently have territory. It is the principle of territorial integrity which we see time and
again. It is a fundamental UN Charter principle and it is a principle of international customary
law. Every state has inherently a territory which it governs. That's not the same issue as
boundaries.
The first question is, what is the territory? A state can have a boundary dispute with its
neighbors, and those disputes are resolved bilaterally between the state and its neighbors. But
the first question is, what is the territorial integrity of the State of Israel? I think uti possidetis
juris gives us part of the answer to that because it links the State of Israel to the previous
Mandate system. The key concept, I think, is that Israel has this inherent right and nobody else
has it. The Palestinians do not have it, because they are not a state. It's a falsehood to equate
the Palestinian claim with the Israeli claim because only states have sovereignty. The
international legal system is built on state sovereignty and the relations between states. A
fundamental principle of international law is the equality of states; states are equal in the eyes
of international law, and you don't interfere in the internal issues of other states. In practice, of
course, it happens all the time, but there's no reason why we should be disputing or deciding
on Israel's territory as outsiders because they are established as a matter of law at that moment
in time in 1948. Whatever claims the Palestinians may have today needs to be put in the
perspective of the pre-existing territorial sovereignty of the State of Israel. I think this is a very
strong argument and a very important argument that we should look at the history. The fact of
the matter is: Israel is a state. And under international law we should be protecting and honoring
the sovereign rights of states. So we need to look at the sovereignty of the territory of Israel in
the same way that we look at the sovereignty and territory of any other state.
Now, part of the confusion I think is because Israel itself has been extremely unclear in the way
it looks at all of this. And the reason we're having the whole discussion now is because nobody
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really had a clear idea at the time. Probably between 1948 and 1967 there was not a lot of
discussion about what are the territorial limits the State of Israel because the reality was
Jordanian occupation. The discussion arose in 1967 and got confused by the law of occupation,
which we will come to. It's only now that we are starting to grapple with the idea. Actually, the
law of occupation doesn't give us the answer to this question. The question has to be answered
from a separate body of international law. It's about territorial integrity. One of the principles
is that you cannot acquire territory by use of force; it is a principle referred to in almost every
UN resolution. It's fundamental in that you cannot - in the modern age of international law use force to acquire territory. This is precisely what the Arabs did in 1948 and it is argued that
Israel did the same thing in 1967: by taking a preemptive strike against Egypt and its neighbors,
Israel was attempting to acquire territory by force. The problem with that is that it ignores the
situation in 1948. I think we have to go back to 1948 and see what happened then. That is
exactly when the Arab states tried to use force to acquire territory that legitimately belonged to
the State of Israel. I believe this is the kind of discussion we need to be putting before people
today: we need to go back to the moment of 1948 in order to understand what the scope of the
State of Israel is. But again, Israel, with great respect, has been extremely unhelpful in this
because it is not at all clear. The government of Israel is not clear on its position on its territorial
sovereign rights to Jerusalem and to Judea and Samaria. This makes it very difficult, I think,
for us to be making this case. Nevertheless, Israel's rights don't depend upon the particular
opinion of the Israeli government at any point in time. It's a matter of law and we should make
the case.
It is confusing, I think, because of the discussion that has arisen around the law of occupation.
The point we're trying to make in this session is that the question of territorial sovereignty is
an independent body of law applicable in 1948; and the question of occupation comes
separately and arose only after 1967. Thank you.
[PH] Thank you, Andrew. So after this homework I’d like to invite Yitzhak to step up and give
your part of this session. Yitzhak, please.
[YS] Thank you, good morning. Do you need a break before we start? In America - I don't
know if you follow baseball - there's a tradition called the 7th inning stretch, which is sort of
3/4 of the game. All of a sudden all 3.000 people get up doing this movement to wake up a
little bit. I think that's probably not a bad idea. So you're welcome to do it.
In the very end of May or the beginning of June of 1967, the chief of staff of the Israeli army
was Yitzhak Rabin. And he was summoned to a meeting, not with the prime minister of Israel
at the time, Levi Eschol, who had the right to summon him, but the former prime minister of
Israel, the founding prime minister of Israel, David Ben Gurion. And in that meeting that took
place, David Ben Gurion lashed out at Yitzhak Rabin, whom by the way he had promoted in
the military hierarchy, and he said: ‘Are you out of your mind?! I understand that you were
planning a preemptive attack on Egypt without the support of not only the international
community but of any single great power or military force?’ Look what's happened. Who was
Israel's major military ally in 1967? France. And what was the French position when Israel was
essentially notified that the United Nations had evacuated its forces from the Sinai, that the
Straits of Tehran had been cut off, that the Jordanian, Iraqi and Syrian armies were all placed
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under Egyptian command, that 100,000 Egyptian soldiers were approaching the Israeli border,
that the television of Egypt was celebrating the Jews were about to be thrown into the sea and
that the Israeli government was building mass graves in Tel Aviv, in anticipation of ‘Oh my
God, look what's happening’. What was the position of the French? That Israel with its
incredibly wide borders that go from 4.5 to 6 kilometers in Jerusalem and 8 kilometers in
Netanya should withstand the first wave of attack and only then will the French agree not to
send their army but to release the 15 Mirage jets that were on order and had been bought and
paid for. In other words, we will only allow you to defend yourself after you are in mortal
danger. And Ben Gurion said to Rabin, ‘You're out of your mind and you are putting us in
danger of another Holocaust.’ Rabin went home and had right away an anxiety attack or a
nervous breakdown or something like that. He was shaking and basically had to be in bed rest
for 24 hours. This is a week before the outbreak of the war, the chief of staff. Of course his
press officer announced that the chief of staff had been smoking too much and he’s having a
nicotine attack. But what he really had was a Ben Gurion attack - an attack of looking at the
reality.
What was the Israeli strategic doctrine until 1967? That we must be able to carry every war
immediately beyond our borders. They must be fought in enemy territory, because if we lose a
battle on our own territory, then we essentially lost the war. And that we must have the support
of some kind of military alliance because standing alone against the collective Arab world is a
suicidal mission.
The lack of strategic depth, the size of the country, physically, the size of the population - in
1967 the size of the population of Israel was 2.5 million, less than a quarter of what it is today
- the sense of absolute vulnerability. That was what we brought to the table in 1967 when the
tables turned. In 6 days, Israel routed the Arab armies and found itself for the first time in its
history since King Herod having a strategic depth, which is a military concept that involves
the ability to maneuver your forces to absorb, to retreat, to surround your enemy and then to
move ahead. For the first time we had that possibility. And we also had this incredible sense
that we’re now the darlings of the international community. For the first time only after we
withstood this incredible danger and our backs were up against a wall, then all of a sudden
Moshe Dayan’s picture was on every magazine and thousands of European youths were
flooding into Israel to work in kibbutzim and it became a romanticized type of window of
opportunity, like the one that I referred to yesterday, that took place between 1917 and 1922.
And like then, it passed relatively quickly. Because in 1973, when Egypt and Syria decided
that it was time to launch their attack, Israel did not take advantage of its strategic depth in the
sense that we did not preempt, although the Air Force was trying to convince the Israeli
government what was about to happen and that we needed to attack the concentrations of the
Egyptian and Syrian armies and we needed to do that before they launched their attack. But the
position of the government was: it's more important to have the diplomatic support of the world,
in particular of the United States. It's not enough for us to say they were about to attack. We
actually have to be attacked. And the result of that attack as it happened was a very close call.
I remember being in Jerusalem at 1:50 o’clock on October 6, 1973, and the sense of ‘we are
invulnerable’. Within three days, Moshe Dayan was beginning to speak about the collapse of
the 3rd Kingdom and to give orders to prepare special measures, which don't need to be defined.
But the Syrian army came very close to breaking through into the Galilee. And we are here
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today because while I was in Jerusalem, you know, filling sandbags and sweeping out the
leaves in a hospital, my peers in my age group were on those lines battling with incredible
heroism (and I don't use that word lightly) and we were able to turn the tide. But let us
remember that it took a week before the American resupply began. And when it began, the
only country in Europe that allowed American planes to land in order to be fueled on their way
to this re-supply effort was Portugal, which at the time was a fascist dictatorship. Not Germany,
not France, not England. None of the countries that had major American Air Force bases
allowed the American planes to land at a time that Israel was fighting for its life. We survived
that war because we had strategic depth and because the Israeli army was able to. But we
suffered very significant surprises.
And yet, today, when the conversation about a two-state reality takes place or the two-state
paradigm, the elephant in the room, which is ‘Will Israel be able to defend itself in conditions
of reverting to the lines of 1949 to 1967?’, it's the elephant that the international community
simply doesn't see. And not only the international community, but often Israel as well, for all
sorts of reasons that I’ll try to get into. What is it that happened that made possible, what is
self-evident, that a country of Israel’s size which does not have reliable allies in extremities,
can't afford to go back to a situation in which losing a battle means losing the war? Today, the
assumption of the international community is that this is a demographic issue, a political issue,
but not a strategic issue. Why? When the United States Defense Department was asked by
Lyndon Johnson in 1969 (I believe) to write a definition of what are Israel's strategic
requirements to be able to survive in the future, essentially the map looks like the entire Sinai
and the Golan Heights and the vast majority of the West Bank. That was the official analysis
of the American defense department. So how is it that when Secretary Kerry, who is not an
anti-Semite who hates Jews, or President Obama, or President Bush, come to the negotiating
table, or for that matter, prime ministers of Israel, come to talk about what the future border is,
the assumption is that this is a demographic issue, a political issue, not a strategic issue and we
don't have to think about the issue, the questions of how long it takes to fly a plane from the
Jordanian border to Jerusalem or what the differentials are of height and what it means if you
have an enemy artillery battery that has line of sight into the Knesset, the prime minister's
office, the entire infrastructure of the State of Israel and 90% of its population? Line of sight,
that means a tank is enough to strike it. You don't even need artillery. What does all that mean?
And how did it come about that we don't see the elephant in the room?
So, I'm going to be generous and say that for many people, particularly for Israelis, who believe
that the logical solution to the problem is a separation based more or less on the ‘49 to ‘67 line
(what we call the Green Line) the reason is several-fold. One and primarily is that this is the
only way we can achieve the goal of Zionism, which is to be a Jewish and democratic society.
And the only way to do that is by no longer ruling over the Palestinians. And in order to be
able not to rule over the Palestinians we have to accept the only obvious suggestion that's on
the table, which is the two-state paradigm, based on a withdrawal to those untenable or what
was seen as untenable borders. The international community, I think, has less problems with
Israel taking these risks, because it's always easier for somebody else to take existential risk
than to take them yourselves. I'm not sure that the Czech Republic would respond with
equanimity if the Austrians started shooting thousands of missiles at them. And when the Czech
got together and said ‘We have to stop this, we will not allow Austria to shoot any missiles at
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us’, that the international community would say ‘You need to really restrain yourselves and
understand the angst in why the Austrians are doing this’, and the Czechs would say ‘Oh no,
it's okay, we can live with this.’ Right? If Holland were to unleash an armada at Belgium and
the French would say to the Dutch ‘It's okay, you know, we understand, they have a history,
they have a narrative, you have to accept that principle.’ It's unlikely. How is it that the only
country in the world that is bombarded routinely - I'm talking about this past Sunday when
friends of mine were woken up at 3 in the morning in Ashkelon because missiles were being
shot at them from Gaza - that this is not an international issue, because it's okay, we can deal
with it.
So, what are these assumptions that make it possible to make this incredible transition from
thinking about the legitimacy of defendable borders, which was by the way the conversation
that took place between Israelis and Europeans and Americans in the '70s, '80s and into the
very beginning of the '90s, to today and say that defendable borders no longer matter. I would
say there are a number of elements here.
One, which my colleagues mentioned before, was the issue of international law. It doesn't
matter whether Israel's ‘67 cease fire lines are defended or not, international law requires that
Israel’s region reverts to the lines of 1967. When the defensive barrier, commonly known as
the wall or the fence, of which Jimmy Carter was the first one to call the ‘apartheid wall’, was
built and Israel was sued in the International Court in The Hague, self-defense was not
considered to be one of the legitimate reasons because the wall was built in territory that had
been under Jordanian control in 1967. In other words, we don't care what the strategic realities
are, international law requires Israel to return to a situation in which Jerusalem as a capital city
is a mere 6 km wide and surrounded on three sides by enemy territory. Period. And not only
that, let's understand the implications of the argument of international law. I was participating,
of course, in the conferences and we all understand that it’s not self-evident that international
law actually really says what people argue that it says, that Israel's presence in the West Bank
or in East Jerusalem is illegal. But even if it were to say that, what would the implications be?
Remember we all saw the move, the story of the vote that took place in the United Nations in
1947. Where you had Argentina, ‘yes’, and Bolivia, ‘maybe’, and the United Kingdom
‘abstain’. And you know at the end of the vote 2/3 of the United Nations agreed to grant the
partition plan, which is the basis in international theory for the legal legitimacy of the State of
Israel. But what would have happened if the vote had gone the other way? Would we all be
sitting here saying ‘That's it. The international community made a decision that Jews do not
have the right to have an independent state. Period. That's it. It's over. There's nothing to talk
about. It's illegal.’ If that had happened, would David Ben Gurion have gotten up on May 14th
1948 and announced to the international community: the decision has been made, Jews do not
have the right to return to their land. The only rightful inhabitants who have to rule over this
area are Palestinian Arabs. And we are addressing the international community and asking you,
please, allow us to be refugees once again. Please, open the borders of Poland. Please, you
know, because we refuse to establish a Jewish state without the international legal community
saying, ‘it's a good idea’. I doubt that Ben Gurion would have said that. In all likelihood he
would have said, as he did say; he did not say ‘We are proclaiming the State of Israel by virtue
of the United Nations declaration. No, he said ‘We are proclaiming the State of Israel, by virtue
of the history of our people to this land’, which does not mean that the Arabs are not in this
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land as well, but it certainly doesn't mean that we allowed the vote of Argentina to decide
whether or not we feel that we are a legitimate people. So one argument is: it doesn't matter
whether there are strategic issues. What matters is only whether there are legal issues. This is
why our conversations is about lawfare are important, but only to a point.
The other, I'll give you an example, is the assumption that the West Bank is all Palestinian.
Many of you have been on tours with us or with other people. Dany Tirza was the colonel of
the Israeli army responsible for building the security barrier. He relates the story that when he
was in the middle of building it, in some places it was a wall in other places it was a fence,
while it was going up, an American limousine came with a flag flying and out of it came Hillary
Clinton. She sees this and says: ‘Why are you building the wall here, so close to Gilo, why
aren't you building it closer to Bethlehem, why you taking all this extra land?’ And he explained
that in order for the wall to work you have to make sure that it takes more than 7 minutes to
get through the wall and get on a bus and blow it up. There were military reasons why it needs
to be there. And she said ‘okay, I get it’. A week later another limousine came up and out of it
comes the junior senator of Illinois who became, you know, Barack Obama, who became later
on the President of the United States. He asked the same question but with a different element.
He says, ‘Why are you building the wall on Palestinian land?’ Now we're talking about an olive
grove between Jerusalem and Bethlehem. But it's why does Barack Obama decide that this is
‘Palestinian land’? And the truth is that the olive grove belongs to an Arab family from
Jerusalem not from Bethlehem. But in his mind that line right where you see the differential
between East Jerusalem and West Jerusalem, that's a fundamental issue of legality. The Jews
are thieves who have come in the middle of the night and taken land to which they have no
legal claim, it's Palestinian land. This is not the platform of the forum to get into all of the legal
issues, I'll leave it to my colleagues who have legal educations. (If you could give me 5 minutes,
I would appreciate it. Fast. Okay.)
The third reason that the security issue has been put aside is because of the assumption that
since it's a political demographic issue the only borders that are possible are the ones that the
Palestinians will accept, or the Arab world will accept, or the international community will
accept. And those borders are the ‘67 lines. So any conversation that involves changing those
lines becomes heresy, simply not going to happen.
Then there's the issue of international guarantees, the assumption that international guarantees
can take the place of actually secure borders. We know the history of international guarantees.
First of all, the UN Partition Plan, which was supposed to be enforced by the United Nations,
was never enforced and the first cease fire took place only several weeks after the invasion of
Israel, in which the Israelis finally were able to turn the tide. After they turned the tide, only
then did the United Nations think about a cease fire. What happened in 1956 when the Soviet
Union threatened after the Israeli, British and French invasion of Egypt, the Soviet Union said
‘If the Americans, the French, the British, and the Israelis don't withdraw from Sinai from
Egypt we will destroy them with nuclear weapons.’ And the United States said ‘We will protect
our friends the French and the British in every scenario, don't you dare use nuclear weapons
against them.’ Of course in Israel, everybody was saying ‘Wait a minute, didn't you forget
someone?’ And in 1967, when the United Nations evacuated its forces from the Sinai when the
armada that was supposed to have 50 countries breaking the blockade of the Straits of Tehran
by Egypt turned out in the end, to be one country: Israel. When the French, as I mentioned,
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said they would only release the planes after the invasion in 1973 - as we mentioned. In 2006,
when the war between Israel and Hezbollah, the Second Lebanese War, ended with the
guarantee of the United Nations, backed by the United States, that Hezbollah would not be able
to bring missiles into Lebanon and today instead of 3,000 missiles we’re facing a 130,000.
Who dealt with that?
Perhaps the most interesting and important change is something that affects how we understand
modern military issues: The idea that the Hamas uses its civilian population not only tactically
to hide behind someone when you're shooting but strategically to say the only way you can
defeat us is by killing thousands of our people. Hezbollah is doing the same thing when they
rent space in people's living rooms to place missiles that are aimed at Tel Aviv. The proximity
of the Palestinian civilian populations to Israeli civilian populations in the new realities of the
military environment creates a massive change in military strategies. How long did it take the
United States to work on ISIS? The United States, which was totally committed, how long did
it take? Years. What does it mean when every civilian area is turned into a military area? The
assumption that shortening the lines in creating a separation actually aids security rather than
harming it, is fallacious. We see that when today in Gaza the Palestinians under the Hamas
have the possibility of tunnels, rockets, they're organized in military formations, fields of fire,
it is clear that our invasion, it if it ever takes place, will come at a tremendous cost both to Israel
and the Palestinians. That's a different situation than when we envelop and are able to operate
with freedom in the areas that we're talking about.
The last thing I would mention is the assumption that whatever happens, Israel always wins.
It's an assumption that's part of Israel. If you push Israeli generals who argue why it's okay to
go to the ‘67 line, in the final analysis when you push them enough, the assumption will be ‘Ah
don't worry, in ‘48 we won, in ‘56 we won, in ‘67 we won, in ‘73 despite everything we won.
We will be able, if the Palestinians rearm and are about to attack Israel and if there's a war
going on with Hezbollah in the north and Hamas in Gaza and the Palestinians in the West Bank
and the Iranians and the Jordanian switch side and the Egyptians vote for the Muslim
Brotherhood and they all attack at once and there is no international support, don't worry. We're
always going to win.’ This assumption is a little bit preposterous and a little bit dangerous. The
assumption that American weapons will always be superior, that America will always be there
for us, is a very dangerous assumption. In 1973 we learned that Soviet missiles can shoot down
American planes. We lost 10% of the Israeli air force in 48 hours. We discovered that Syrian
tanks with night fighting capacities are superior to American tanks. What does it mean when
the United States signs an agreement with Iran allowing it to take a $150 billion and invest it,
not only in its own military industry, but in the Chinese and Russian military industries and
their R&D (in their research and development)? Who said that Russian and Chinese engineers
and scientists won't come up with weapons that are better than American weapons?
We live in a very dangerous world. This driving force to say ‘I see it, but I don't want to
acknowledge it’ is perhaps the most dangerous element, which is why in the final analysis we
need to sort of wake up and look at the elephant in the room, which is: ‘What does it mean to
have a country that has defensible borders or indefensible borders?’
In the next sessions we can talk a bit about what the options would be if we want Israel to be
large enough to be safe and at the same time to avoid ruling on a daily basis over the lives of
Palestinians. Which is why what is happening today in Area C is so important, because that's
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where the Europeans are putting their investment, not in the area where 90% of the Palestinians
live, but in an area which is, by and large, empty of Arabs where all the Jewish communities
are. That's where the discussion shows that it’s not a demographic issue, it's a strategic one.
Thank you.
[PH] Thank you Yitzhak. Ladies and gentlemen, we have a few minutes for comments and
questions. Would anybody like to take the floor? Johannes, please.
[JdJ] Thank you. I was just thinking, going back to the time just after the 1st World War. When
I would be part of local Arab tribe somewhere in Jordan or Syria and I suddenly found out that
I am in a new country and that I have a new king that I didn't ask for, didn't vote for, I think it's
still colonialism and I think that Israel is still dealing with the mess that it created. I'm not
saying it means all Arabs are on point or whatever. This is not the point. The point is to see the
reality also what it is on all the sides and consequences of what has been decided by the terrible
Sykes-Picot agreements and so on. I think that if we start to look from this perspective, you
may also find perhaps new and other angles for solutions. Just a thought.
[PH] Thank you Johannes. Any thoughts from this side? David.
[DP] Yes, if you could go back to the slide that Andrew focused on, the eve of the war in 1948,
the eve of the Declaration of Independence? I am not an expert in international law, it's like my
Hebrew, I know just enough to get me in trouble. But I did real estate law, practice of real
estate law, which may help us understand. When you're giving an opinion on title you track a
chain of title back. We had one case where we actually had to go back to the original grant
from the Crown of England to the eight Lords proprietors of the Carolina grant, which actually
runs all the way to California. So you folks in California, it belongs to us.
The point is that the area between the Jordan River and the sea, that Israel's legal claim to
sovereignty to that area to this day is just as valid, just as strong a legal claim as the state of
Syria has to the area it controls, Lebanon, Jordan, Iraq because they all come from the same
chain of titles. It was the same decision makers in the same conferences at San Remo based on
the very same principles. And so, for even the Arab countries to challenge Israel to say they
weren't indigenous, all these things, to say it was a colonialist’s invention, they are actually
undermining the claim to their own territory. It's no different if you live in a subdivision
because everyone who owns property in that subdivision traces it back to a common grantor
and it's for all your neighbors who challenge your title to your piece of property: they are
challenging their own titles (you understand). I think it's a very important point for advocates
of Israel to understand that. And it's just not the situation that Andrew described from the Jordan
River westward; Israel has a stronger claim to that area to this day than any of the neighboring
countries have to sovereignty in their own territory.
[NH] Perhaps just to comment further on that. I mean, there are many different ways of looking
at these questions, but supplementing that analysis, really, and looking at it from the perspective
of international law, my position would be that the key issue and the key date is Israel's
Declaration of Independence. If we are in favor of an objective application of international law,
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which sets out the now customary principles in the Montevideo Convention, the criteria of
statehood are made explicit, and that if other states are held to those standards, to the extent
that when they fulfill those criteria they are considered to be states, then the situation with
respect to Israel should be no different. And while the historical background that we've heard
this morning, while analogies to legal title in domestic property law are helpful and even while
biblical considerations may give flavor and may give color, if we're talking about Israel's legal
status as a sovereign entity and as a state, we don't really need to go any further than the
objective application of international law, as it would be to any other state within the family of
nations.
[PH] Thank you Natasha. Andrew?
[AT] Just to pick up on Johannes words; it's a very good point. I think the world is struggling
with the consequences of these lines which were drawn in the sand, as it were, by the great
powers. But that's a problem which actually applies throughout the world. Many of the lines of
Africa were drawn by these colonial regimes. I think that, as an international community, we're
struggling to understand and grapple with the concept of state sovereignty on the one hand and
its relationship to individual peoples and the human rights of peoples and self-determination
on the other. It's a problem which is applying in many parts of the world and I believe that the
situation of the Jewish people is no less or no more complex in that respect than any other.
One of the unique things about Israel, though, is this idea that there is a place for all peoples in
this state, which is unique, certainly in the Middle East. The idea that it can be a Jewish state
and a democratic state where all peoples, indigenous and other peoples, have rights. I come
from Australia where we are struggling with the idea of what are the territorial rights of the
Aboriginal people, which the British slaughtered in their thousands and almost ethnically
cleansed. But they're still existing. They have some rights to the land. And we are grappling
with that in Australia. And that's fine. We have to grapple with this; these are complex issues.
Nevertheless, our international law is based on sovereign states and I think the core issue which
is really dividing the international community is: ‘Do we still believe in states as an organizing
principle of international affairs?’
[PH] Thank you, Andrew. Matthijs.
[MdB] Very briefly. I do not completely agree with the suggestion that the Mandate system is
just another form of colonialism. I think it takes it a step further and there is international
supervision. The British have been criticized very much by the Permanent Mandate
Commission in Geneva at that time, so I don’t fully agree with that. That's the only point I
wanted to make. Thank you.
[HKi] Does the Arab rejection of Resolution 181 actually both morally and legally mean that
they have no right to a sovereign state? A mechanism was put in place, whereby they could
have and they rejected it. So does that mean that they actually have no claim to sovereignty?
[MdB] You're referring, I think, to the principle of estoppel? Yes, I think you can say that. Of
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course the resolution as such was not a kind of binding text. But if both parties would have
agreed to this arrangement upon that basis, having a Jewish state and an Arab state, you could
say ‘yes, then the arrangement is made’. That is the way self-determination was exerted at that
time, and they (the Arabs) rejected it very ferociously, in those days. So, yes, I think it's a good
point.
[NN] I would like to return back to this Resolution 2334 and about the terminology and
language used there because many times it’s written there ‘occupation power’, which is in a
way an accusation in itself, and I would like to ask you: When did it come into existence and
is it possible to remove it? Because it's not a nice term. Thank you.
[PH] Okay. We will deal with that subject in the third session. Is that ok? There’s a yes.
[JT] I just wanted to add one thought to what David and Natasha were elaborating on. I think
it's also very important for us to see that all relevant UN and EU resolutions, which in the
beginning always cite existing legal documents, they always go back. Resolution 181 and 242
are cited regularly, but they don't go back to the time prior (to...) So they don't go back to the
time of the League of Nations where all the relevant legal documents and texts were formed
that give the basis for what we see on the map. So, I think it will be very important for us to
make this point in Parliaments also that the San Remo Resolution and the League of Nations’
Mandate for Palestine are the legal foundations for Israel and thus should be quoted and cited
in the relevant resolutions in the EU and UN institutions.
[PH] Thank you Josias. I think we all agree at this side of the table. Tomas, you had a
question/comment?
[TS] I hope I still remember your comment, I think I do. I just want to make a clarification
which I think is very important, something that Jacques Gauthier would always come back to,
and that is the importance of the Sykes-Picot agreement. It was not legally binding. It was a
secret backroom deal. It's like Molotov-Ribbentrop and it does not have any legal significance.
So I think we need to debunk that myth.
[MdB] Briefly, in addition to that; indeed, I fully agree with you. Also the French government
explicitly accepted the Balfour Declaration. It is there, it is documented. I think we refer to it
in our book.
[SSM] The Mandate mentions a national home for the Jewish people. Does it mean as well that
the issue was also to allow Jewish people to have an own state?
[MdB] I will discuss that in the next presentation.
[SSM] Another question, please. Yitzhak said that, importantly, Ben Gurion mentioned the
UNGA 181 (which is the partition plan) is the declaration of independence of Israel. Does this
reference have legally binding effect of compromising some boundaries?
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[MdB] I will include this in my next presentation.
[PH] Thank you, ladies and gentlemen. It’s time for a break now. So, do your exercise. Please,
have a coffee or tea or water, stretch your legs. I will cut down the time a little bit in order not
to run out of the schedule completely. But now it's time for coffee. Thank you.

Session 2 – Statehood and Self-determination
[PH] Ladies and gentlemen, the second session of the day is entitled ‘Statehood and SelfDetermination’. In this session, several aspects that were touched upon in the first session will
be addressed and in particular Matthijs will enter into responses to several questions. He is the
first speaker of this session.
[MdB] We will now continue our discussion on the state of Israel, the historical and legal
background of the creation of the State of Israel, and I will also touch upon statehood in relation
to sovereign equality and address some of the questions posed by you in the first session.
We discussed the Mandate system. The Mandate system was created in order to lead territories
and peoples to independence according to a gradual development. In those days, people were
not afraid of saying some areas or peoples are less developed than others. I think that is now
not done to say such a thing. But that was the approach in the Mandate system. And we have
seen there were various mandates. The Mandate for Palestine was a mandate and the whole
idea was leading territories and peoples to independence. So that is a kind of the application of
the principle of self-determination. At the time it was not yet formulated as a right to selfdetermination, which it is under present international law. It is a right, you can find it in various
treaties. For example, the International Covenant on Civil and Political Rights in the first article
we find the right to self-determination of peoples as a right under international law. It's also in
customary international law. In those days, it was a kind of principle; it was less strong but it
was nevertheless accepted as a kind of principle and it was embodied in this Mandate system.
So the Mandate for Palestine had the purpose to create the obligation for the mandatory power,
the British, to ensure the establishment of a Jewish national home. It talks about a Jewish
national home instead of the Jewish State. Of course, the expression ‘Jewish National Home’
was taken from the First Zionist Congress in Basel in 1897. Palestine, at that time, was part of
the Ottoman Empire. It was a kind of diplomatic term used by Herzl to say we want to establish
there a kind of entity for the Jewish people.
This was integrated in the Mandate system. And in my view, the Mandate system was intended
to lead to independence. That means statehood. If you read also texts from those who were
involved in creating the Mandate, like Lloyd George, like Balfour, like other people, the idea
was the creation of a Jewish State, that was the ambition. If the project would succeed, if Jews
would come in and establish the state or the community and institutions etc. that would emerge
into statehood.
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So, I think it was a cautious term ‘Jewish National Home’, in those days. But having regard to
the framework of the Mandate system, the ultimate idea was that it should eventually emerge
into a state. One of you posed this question and I think we should underline that.
The Mandate was an embodiment of the ambition of self-determination of the Jewish people,
whereas the other mandates were embodying the aspirations for self-determination of Arab
peoples. That is also reflected in the declaration of independence at the establishment of the
State of Israel, adopted on 14th of May in 1948, in the room, as you find it in our book, the
Independence Hall in Tel Aviv, where it was proclaimed by Ben Gurion. In this declaration of
independence there is explicit reference to the Partition Plan of the United Nations, Resolution
181, of the 29th of November 1947. In the Declaration it refers to the Resolution calling for the
establishment of a Jewish State in Eretz Israel, the historical homeland of the Jewish people.
In my view, we should not take that reference to be precise borders of the state of Israel. If you
look at the Partition Plan, there is a very small slice of land reserved for the Jewish State and
another part for the Arab State. But referring to this resolution, I think, it underlines that the
drafters of the Declaration of Independence realized that the whole idea of a Jewish state in
Eretz Israel was accepted in the international community. That is the value of this reference in
the declaration of independence. It’s not creating a kind of legal claim only to this small part
of land which is indicated there. So, this is in answer to one of your questions as well.
The Declaration of Independence underlines, I think, the fact that Jewish people exerted their
right to self-determination by establishing the State of Israel. It is therefore a very valuable
document. It is not as such a constitution, but in Israeli law it sometimes has fulfilled the
function, to some extent, of a constitution, but not fully. It is not the constitution as such, but it
fulfills this role in some respects, in the case also of the Supreme Court. The Declaration of
Independence is the embodiment of self-determination of the Jewish people. Israel is a state.
We have to discuss the statehood of the State of Israel according to international law. Natasha
referred to it already. There are very clear-cut requirements for what is a state under
international law. You need to have a territory, you need to have a population and you need to
have an effective government which is sovereign. Sometimes, in addition, you have a fourth
requirement saying you have to have the capacity to engage with other states. Well, Professor
Kooijmans in Leiden always said that the first three requirements are sufficient. If you have an
effective government that implies the capacity to create relations with other states. So three
requirements. Quite factual requirements: territory, population, effective government. Nothing
is said about recognition by other states. That is not a requirement. The State of Israel is not
recognized by a bunch of states. I don't know by heart, I think about 20 states have not
recognized the State of Israel. But that’s not relevant. There's no requirement of recognition by
the United Nations. That is not a requirement. The United Nations even have no power to create
states. Some people say: the State of Israel was created by the United Nations, have a look at
this Partition Plan. Well, that is beyond the powers of the United Nations to create states. I
think we should keep that in mind. Also, membership of the UN is not a requirement for being
a state; Kosovo is a state and Taiwan is a state, but not recognized as such by the United
Nations. So it is not a requirement. There’s a pretty factual list of requirements.
As a side remark, some people say Palestine is a state. Well, 139 states in the world, I think
including the Vatican, accept Palestine as a state. But having a look at these requirements, it is
not a state. It has a territory, well, what is its territory, that's not quite sure but let's assume
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there's territory, it has a population, yes, but there is no effective government. Even if there are
some rights of autonomy under the Oslo agreements, it has not full governmental powers,
which reside in the Israeli government still under the Oslo Agreement.
States are considered to be sovereign. A very important principle. First, what is sovereignty? I
for many years taught about Hugo Grotius, you know, the famous scholar in the 17th century,
he says: ‘That power is called sovereign whose actions are not subject to any other power, so
as to be annulled at the pleasure of any other human will.’ That was added explicitly by the
believer Grotius. And that definition is still, I think, applicable in our days. It is the foundation,
in a sense, of the legal order since the Peace of Westphalia. Grotius died in 1645 and the Peace
of Westphalia was concluded and 1648, three years afterwards. And then the system of
independent sovereign states emerged as the device to organize the international community.
And it is still the foundation of the legal order, I think. It was developed in the Western world
and is applied officially all over the world, but maybe it will not work that well in areas like
the Middle East where tribal affiliations are sometimes stronger than national identities.
States have rights. One of the first rights mentioned in UN Charter Article 2(1) is that a state
has the right to sovereign equality. And that point ‘sovereign equality’ is elaborated in the
Declaration on Principles of International Law concerning Friendly Relations and Cooperation
between States in accordance with the Charter of the United Nations - a very long title of UN
General Assembly Resolution 2625 of 1970, that elaborates on some principles of international
law including the principle of sovereign equality of states, applicable to all states. Let’s
underline, that’s also the State of Israel. I will refer to a few of the elements mentioned in that
Resolution.
First, there is ‘equal rights and duties for states and they are juridically equal’. That’s a point
to discuss and to think about if we look at the position of the State of Israel. Yesterday I referred
briefly to the Wall Advisory Opinion of the International Court of Justice. Assuming that states
are juridically equal, as one of the principles of United Nations, then why does the General
Assembly select just the State of Israel for its criticism about a security barrier in the disputed
areas and not address problems with security barriers in other parts of the world, if the principle
of juridical equality should be leading? Again, if you look at the Wall Advisory Opinion, it has
been said that it is a kind of ‘contentious judgment in disguise’. Well, let me state briefly, in
international law states are only be bound by judicial decisions once they have accepted the
authority of the Court that will deal with the case. So you can only have a binding judgment of
an international court once you have accepted its jurisdiction. In this case, where there’s a
conflict between Israel and the Palestinians, there was never an acceptance by Israel or by the
Palestinians of the jurisdiction of the International Court of Justice in The Hague. Israel would
not accept that and the Palestinians could not even accept it because they are not a state.
Nevertheless, the dispute bypassed in fact this principle of mutual consent, by asking for an
advisory opinion. And an advisory opinion in legal terms is quite different from a judgment in
a contentious case. It looks very technical, I'm sure, an advisory opinion, but in practice the
outcome, the opinion, functions as if the court had decided upon the dispute between Israel and
the Palestinians. The court could have said and should have said in the beginning: ‘We do not
give this advisory opinion.’ They had discretion to do that. They could have said, ‘I’m sorry, it
is a political issue, there are negotiations going on, we will not burden those negotiations with
an advisory opinion of this court.’ They could have said so. And by the way, it is apparently a
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dispute between two parties and there is this issue of the principle of mutual consent, which is
derived from the principle of juridical equality, which is part of the equality of states.
In this framework, we can also refer to the singling out of Israel, not only in this Wall Advisory
Opinion situation but many times in UN resolutions. I think it was also mentioned yesterday:
so many resolutions adopted against Israel by the General Assembly, by the Human Rights
Council, by various other institutions where Israel is singled out. If we are talking about
fairness, equality, why are all the other relevant countries not the object of a resolution of the
UN organs?
Also within the specialized agencies of the UN, even in the World Health Organization, which
is about health, even there Israel is singled out and criticized. It is used as a kind of political
device to criticize the State of Israel. We can think of UNESCO but we will discuss UNESCO
in a next presentation on the position of the Temple Mount etc. I have more points to make,
but I think this is sufficient for our discussion at this point. Thank you.
[PH] Thank you Matthijs. Our next speaker is Yitzhak, he will speak about Zionism.
[YS] Thank you. When we look at the general concept or idea of what Zionism is, then I think
it is important to note that there are two - in the 19th century - written editions of Zionism.
There are two different, and to a certain extent contradictory, ideological developments and
they're both based on a type of human longing.
One is the longing of a group of human beings who would simply like to be normal human
beings, living in societies where they have the possibility of living as a minority or assimilating
into the majority, free of the afflictions of anti-Semitism as developed in 19th and 20th century
Europe. So the goal for people like Theodore Herzl and many of his followers, particularly in
Western Europe, was first and foremost to say, ‘We want to be normal human beings and
because we are Jews living in Europe, we don't have that option.’ The trauma for Herzl of the
Dreyfus affair and any other number of these issues - and this was an argument among Jews:
‘Do we need to have independence in order to be able to be normal human beings?’ And as
Jews, we like to argue. So, there were lots of other opinions; the Bundes [sic] and the socialists
and the communists and all sorts of other possibilities besides Zionism. But the Holocaust
essentially reformatted that conversation and settled the argument for the vast majority of Jews.
For many Israel became first and foremost a political environment that offered protection and
shelter to a group of people that simply could not receive that living in other places. The
ingathering of the exiles is essentially the ingathering of an oppressed people wishing to live
as normal human beings.
But there's another strand in Zionism, which in many ways, I think, spoke to more people. And
that was the sense - this is not about European nationalism, a Jewish version of European 19th
century nationalism - this is about living out and fulfilling a dream that is 3,000 years old, based
on a nationalism which did not come about in the context of German or Italian or American or
French contemporary nationalism, but based on a prototype of how Jews understood
themselves as they left Egypt and made their way to the land of Israel in order to create a
society that was an independent political society with the purpose of fulfilling values that were
reflected in the national constitution of the Jewish people: the Torah. In order to live out those
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values, it was from their very inception important, even critical to have a political environment
where this could happen.
So if you look at the book of Deuteronomy, Moses’ legacy to the Jewish people, he says the
words, ‘You have to have judges and policemen in order to judge the people justly.’ Judges and
policemen are not rabbis and scholars. They are people who deal with the greedy nature of the
human world that we live in. And to enforce political values you need to have a political
framework. You need to have power. And then there is a statement about why those judges
should not take bribes, because that corrupts the entire system. And the next verse says, you
remember? (Yitzhak recites Deuteronomy 16:20 in Hebrew) ‘Justice, justice you shall pursue,
so that you may inherit the land that I, the Lord your God have given you.’ In other words, the
value creating a society based on justice is conditional. If you don't, you lose the validity of
this world, and you won't be able to maintain that political culture.
For 2000 years Judaism focused on one fundamental purpose, which was survival, continuity
in a very hostile environment. From the moment of the exile in the year 70, the genius of the
Jews - I use that word carefully - was focused on the question: How do we do something that
has never been pulled off in in the history of humanity? How do we maintain a national identity,
a system of values, a language in a memory that connects towards a specific place in conditions
of exile living as minorities all over the world? And that was achieved. So that when Herzl
spoke to the Zionist Congress in 1901 and suggested that we change the promised land from
Canaan, Israel, Palestine to Uganda, he was shouted down because part of the stream also
involved not only having a political state but where one has it.
A few years ago I was speaking at Harvard University and the context was right after some of
the battles of the Second Intifada and the battle of Jenin. There were several hundred students
including many Arab students who were heckling and making it extremely difficult to speak.
And at one point I said, ‘You know, I don't represent the Israeli government, but I know it's
hard for you to hear an Israeli presentation’. I put a VCR on (I see there are still people in this
room who remember what VCR is) and it showed a 14-year-old in Gaza who came up to me
and said, ‘You know I'm going to blow myself up among the Israelis, among the Jews’ and I
said to her, ‘Kill as many as you can, Allah be with you.’ And I said, ‘What do you want us to
do in this situation? Can you imagine for a moment that we are a moral people striving to
create a society based on that morality? And we have people who are encouraging 14-yearolds to become suicide bombers and mass-murderers. What do we do?’ And again for a certain
moment the hecklers were quieted and it was possible to have some kind of conversation. I
remember a young Palestinian student got up and respectfully said, ‘I don't get it. We are a
nation. And nations in the world have rights to territory. You, however, are a religion.
Religions in the world don't have the rights to territory, other than the Vatican, which is of
course, as you know, under Italian sovereignty, on one level or another. The Swiss Guards are
never going to occupy Rome and certainly not in this century. I don’t understand.’ He was
legitimate in that and I understood that because for the last two hundred years since Napoleon,
there's been an effort to rewrite Jewish history as the history of the religious faith, rather than
the history of the people that has a religious faith, which is something else entirely. So my
response to him was basically to say, you know, let’s rethink this, let’s think about the Chinese,
the Egyptians, the Persians, the Mexicans, the ancient peoples of this world. Who says to a
Mexican, ‘What right do you have to have self-determination?’ despite the American-Mexican
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workers. Who says to the Chinese, ‘Wait a minute, you know it’s not only about you
conquering Tibet, but who said that China has rights of national self-determination?’ Who says
that to the Persians or to the Egyptians? And yet (there’s) this dialogue of, ‘The Jews are a
religion who are taking other peoples’ territories - because as a religion they have no rights to
territories’, it's very much part of the contemporary political dialogue and even if it's not
politically correct it's certainly the subset of that dynamic.
So, what I would say is that Zionism was a combination of both of those strands, a confrontation
with the reality which is for whatever reason - and that's a European problem and a Christian
problem, a Muslim problem - to ask, ‘Why can't we tolerate Jews in our midst, and have them
live freely and safely?’ This is a problem that belongs in a different conference. That one aspect,
the realistic side of ‘we simply need to have the Jewish country, because when we are in serious
danger, we are the only ones who are there to defend each other’, which is personally why I
made the decision to move from the United States to Israel. Because I realized that when the
Hungarian Jewish community was being shipped to Auschwitz, it was in nobody's national
interest to prevent their elimination, that genocide. Today there is a people in the world that
has that national responsibility and I was privileged to witness it personally when we brought
Ethiopian Jews to Israel and out of other places in the world.
The real question is for us: Can we create a society which does reflect those values; which does
reflect the utopian value of creating a just society, perhaps a sacred or holy society, which has
the ability to be a light unto the nations? But before you can be a light unto the nations, you
have to light the light, rather than being starlight scattered all over the world, to create a
campfire that people can come to to light their torches and carry them around the world. That
has been our sense of what it means to fulfill our tradition, rather than just survive into the
future. And clearly we live with both.
Now that utopian dream, ‘we will create a Jewish society in the land of Israel, which will be
just and holy and it will be proud and wonderful and the world will applaud us and our tradition,
and on that day the Lord will be one and His name One’. That dream ran up into some very
hard realities. One reality was the intransigent resistance of the Arab national movement. But
I think the more important reality was the fact that we were a small people that was decimated
during the Holocaust. As the Zionist movement realized that there is going to be a permanent
Arab minority living in whatever Jewish state we’re able to create there were almost no voices
that said, ‘Ah, so the answer is we throw all these people out, we drive the Arabs into the desert,
the way the discussion is driving the Jews into the sea’. That's not part of the dynamic or part
of the discussion. The concept is that there are millions and millions of Jews living in other
countries, many of whom are in situations of oppression and others of whom will join because
of the idealism of the thing. We will create a society in which the vast majority of its citizens
will be Jews and there will be other people who will be granted as minorities absolute civil
liberties and freedoms that we were not granted living as minorities in other countries. That
was the basis of the Israeli Declaration of Independence, yes, the Jewish state. But does that
impede on the personal freedom, the rights as an individual, of the non-Jews living there? On
the contrary, it becomes our obligation to provide that.
A few years ago, there was a case in the town that I live in where a group of Arab women came
into our town to harvest the olives. A Jewish woman saw this happening, got very upset and
literally drove them out and confiscated the olives. The rabbi of our community, Rabbi Shlomo
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Riskin, whom I’m honored to see as my rabbi, decided to announce that he was giving a lecture
that day, Friday night in the synagogue. The place was packed. The word got out and he taught
us something from the Talmud, which basically says this: the poor of your community get
priority over the poor of other communities when it comes to giving out charity. Okay, but then
it says something else, ‘and that includes idolaters.’ In other words, idolaters, non-Jews,
foreigners living in a Jewish community receive priority over Jews living in other communities
because if we are responsible, if we have power, it goes with more responsibility. And that's
the tragedy, in many ways, of the Holocaust. It's true. Many Palestinians argue that it's because
of what the Christians did to the Jews that they pay the price. But it's not that they pay the price
because there's a Jewish state. They pay the price because the population reservoir of the Jewish
people was depleted and the possibility of the Palestinian Arabs being a small minority in a
large Jewish State with absolute equality and without the temptation of living out the dream of
intransigence and rejecting Jews, became much more elusive. So we pay that price and our
challenge now is to know that we don't live in Utopia. But we have visions of Utopia. So we
try to create the best possible reality that we can without forgetting for a moment the challenge
of realism, but finding ways to create a society that we as a Jewish people can look back and
say we are proud of what we've done, we've waited for 2000 years, there've been a lot of tears
shed, a lot of dreams, a lot of prayers. And we need to justify that, not only in creating a Jewish
state, but in having a Jewish state that lives out those values and that includes how that works
in terms of dealing with those of us who are not Jews but who are also part of our society.
Thank you very much.
[PH] Thank you Yitzhak. Andrew, your turn.
[AT] Thank you. So, we’re talking about this notion of self-determination, and what I'd like to
share in this very short presentation is really the relationship between sovereignty of states on
the one hand, and self-determination of peoples on the other. As we said before, the
international legal order needs a kind of framework or body of rules to work. Like any
organization or organism we need a set of rules that make things happen and to this day, still,
despite international human rights law, the existence of states is still the organizing principle
of international law. Nevertheless, there are many people groups in the world who are longing
for some kind of independence or autonomy, and it's a very natural part of being a people that
we long to express our national, cultural, historical, political character in some way.
International law recognizes these rights of peoples to express themselves, to exist as a people.
So, we have a kind of a tension in international law between the idea of statehood and
sovereignty on the one hand, and this idea of self-determination of peoples on the other.
The idea of self-determination as a legal principle really grew out of the 18th century and there
are two aspects to it, which I think are in a kind of tension. One is the principle of nationalism,
which arose, particularly in the 18th century; the idea of nations having a right to existence.
The other guiding principle is the idea of liberalism; and that's really more about individual
human rights, individual peoples. The idea of self-determination of peoples has both those
elements to it. We see it with the Palestinians, as well. There's an aspect of them wanting to be
a people, but there are also the individual human rights of the individual Palestinians
themselves, and both of those are reflected in international law and have a legitimate place in
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the legal system. Nevertheless, something needs to hold all of that together. We would argue
that's the principle of the rule of law; the rule of law is the idea that the legal system needs to
be applied fairly, it needs to be applied transparently to all cases in the same way. So that
applies in every country, and it also applies at the international level. The reality is that the
position of states is still the dominant principle. So when we talk about Israel and about the
Palestinians, the problem with this two-state solution is like saying that all of a sudden we now
have two peoples who have the same legitimate right to self-determination and statehood.
We're trying to put them on the same playing level. But the reality is that the state of Israel has
come into existence. A state of Palestine has not. It could have, in the past there have been
many opportunities for the Palestinians to have had a state but they didn’t take those
opportunities. The State of Israel exists, so the right of any people within a state to selfdetermination needs to be balanced against the rights of the state itself. Actually, the discussion
about how to reconcile these rights is really a discussion about ‘how does a state give room to
autonomy to different people groups within its state?’ This is not a dispute between two
independent equal parties. This is actually a dispute about the State of Israel and how it
manages this particular very important part of its community we call the Palestinian Arabs,
which by the way consist of many different kinds of national groups. There is a political idea
of Palestinian Arabs, but ethnically they're made up of many different groups.
Putting that to one side, I think what we have is a conflict, as it were, about Israel's right to
discuss this Palestinian issue with the Palestinians. That's the right of a state. It's a right of the
State of Israel because the State of Israel grew out of the Mandate system, which included the
rights of Arabs and all others in that system. There's a conflict between that right of Israel on
the one hand, and this effort of the international community to create this Palestinian state as if
the State of Israel didn't exist, or as if it didn't have the right to determine its own sovereign
reality. So, what I want to do is just to share with you in a couple of slides very briefly how
this process of Palestinian statehood has sort of come into existence, and how it's played out in
the international arena, in the United Nations and in the European Union.
The first phase of Palestinian statehood, from
1922, we saw that Trans-Jordan was
originally intended to have been a state for the
Arab Palestinians. So already we had a
division between the idea of a Jewish
homeland and an Arab-Palestinian homeland.
Trans-Jordan was part of Palestine, it was
intended to be for the non-Jewish population
of Palestine. Nevertheless, we saw over the
succeeding two decades the resistance of the
local Palestinian Arabs within the territories west of the Jordan to the idea of the existence of
a Jewish homeland. In 1945 the Arab League was established, which ultimately, as we'll see,
resulted in the Palestine Liberation Organization.
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1948: I've mentioned the World Council of
Churches. I think it is important: the
influence of the Christian world in
supporting the Palestinian cause has been
enormous and is not to be underestimated. I
think a lot of damage has been done by the
World Council of Churches and similar
organizations, which have completely denied
the right of the Jewish people to selfdetermination. It promoted this idea of the
Palestinian right to self-determination,
replacing, effectively, the right of the Jewish people to exist. It comes out of a fundamental
form of replacement theology whereby we actually don't accept the existence of the Jewish
people as a legitimate entity on the world scene.
1948 also is (the year of) the Universal Declaration of Human Rights, which has completely
and fundamentally transformed international law. All of a sudden international law respects
not just states, not even just peoples, but individuals. This is a core component, which has
completely changed. And interestingly, it is Jewish scholars who were at the forefront of
promoting this idea of individual human rights. It came out of the Holocaust. It came out of the
Shoah and the idea that we should be looking after peoples and individuals. Unfortunately, this
principle is being turned on its head and being used against the Jewish people.
The Geneva Conventions of 1949, the law of occupation particularly, but the international law
of war that protects individuals. And in 1949 the General Assembly Resolution 194 which is
the foundation of the UNRWA system and this idea of the right of return to Palestinian
refugees.
1964 was fundamentally the creation of the Palestine Liberation Organization. It’s important
that Israel is negotiating with the PLO - the Oslo agreements are between Israel and the PLO.
The PLO was created by the Arab states as a vehicle to liberate Palestine from the Zionist
entity. So it's not about a two-state solution. If you look at the Charter of the Palestinians, it's
about the liberation of all of Palestine. And although Arafat promised in 1993 to amend the
Charter, it has never been amended. So, Israel has been required to negotiate with this entity
which by definition is intended to eradicate the existence of the Jewish State of Israel. And
that's why the PLO and Abbas will never acknowledge, never use a reference to the Jewish
State of Israel. They don’t talk about the Jewish State of Israel. They acknowledge the State of
Israel but not its being a Jewish state.
Resolution 242 (1967) is very important. It's not binding, but it's a reflection of the way people
saw international law in 1967. There is no reference to Palestinian statehood. There's not even
a reference to Palestinian self-determination. It was still in 1967 a dispute between Israel and
its surrounding Arab neighbors. I think one interesting thought is: ‘What is the role of Jordan
and Syria today in finding a resolution of this dispute, given they were very much a part of the
cause of the conflict?’ Israel, I think, has a legitimate right to say that. Syria and Jordan and
obviously also other states like Lebanon, Iraq even Saudi Arabia have a role to play in resolving
this dispute about ‘What do we do with the Palestinian Arabs in the West Bank?’.
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I'm going to draw to a conclusion. Phase
Three was 1967 to 1974. ‘69 was the creation
of the Organization of Islamic Cooperation,
as it now is, the OIC, which is fundamentally
influential within the UN.
1974 saw the creation of Palestinian national
identity, the establishment of pro-Palestinian
organizations within the UN, and the whole
range of resolutions from 1974 onwards.

1975 was the year of the “Zionism is racism”
resolution which idea is still, I think, inherent,
although it's been overturned, it's been
removed. Nevertheless, this idea that Zionism
is inherently some kind of form of racism, I
think is still very much part of UN mentality.
2012, as I point out, was the year that
Palestine was recognized as UN non-member
observer state. This was a key turning point.
All of a sudden Palestine has been recognized
as a state and I think over 130 states recognize
Palestine now as a state. Even though the rhetoric is that there is a two-state negotiated solution,
the reality is people are recognizing Palestine today to the point where Palestine can bring
claims against Israel in the International Court of Justice and the International Criminal Court.
So, the idea that there are actually negotiations leading to the creation of two states is a myth
because the international community is already recognizing Palestine as a state. And I think,
that in itself is an abysmal undermining of the international legal system to the point where
even last year Palestine is now chairing the G77 states. So, we have an absurd situation now
where the state of Palestine actually is said to exist; it is an actor on the world stage, it has
entered into all kinds of treaty rights and obligations, but it completely fails the normal tests of
what a state is. It is very difficult to turn this thing back and to turn it around. I'm not sure how
are we going to do it. Let me just conclude to say that the Oslo agreements are still in existence
between Israel and the PLO. The Oslo Agreements do not say anything about statehood. They
talk about Palestinian self-governance. This is a treaty between two entities. The EU is a
witness to the Oslo Agreements as was Russia and the United States - they are bound by that
agreement. What they're doing in the United Nations General Assembly and Security Council
is completely undermining their commitments to the Oslo process. Oslo is definitely not
perfect, for better or for worse, but it is a legitimate process. I think one way that we can start
to re-evaluate this is to say, ‘Well, a commitment has been made by the PLO and Israel to Oslo;
let’s look at why that process is not working.’ The Palestinians do not have a right to statehood
and Oslo definitely does not give them a right to statehood; in fact they accepted they don't

55

have a right to statehood in Oslo. So, Oslo, I think, provides perhaps a key for reopening this
question. Thank you.
[PH] Thank you Andrew.
[PD] My name is Peter Didrichsen, I’m from Finland. I was thinking about this Palestinian
state that you say that 139 nations have already recognized. What Palestinian state; the PA,
Palestinian Administration or Hamas or both? - because Hamas is controlling that other part of
the Palestinians. I don't understand. My question is: the Palestinian state, what does it include?
Who is the government? Is it Hamas plus PA - Palestinian Administration - on the West Bank,
or is it only the PA and not Hamas? Hamas is (considered) a terrorist organization, even by all
of these 139 states that have recognized the Palestinians. I do not follow this idea at all.
[AT] Okay, very briefly, I won't go into details, but you're absolutely right. This goes back to
Matthijs’ point there. This is not a state; it can’t be a state because there is no effective
government. There is no substance to it. The Palestinian Authority itself only exists by virtue
of the Oslo Agreements. It was not created by any other means. So, if it exists, by virtue of a
bilateral agreement between Israel and the Palestinians, it has not created some other entity.
[NH] I think that's actually one of the key realities, which is conveniently overlooked by the
international community. And perhaps we can discuss that in more detail.
Ladies and gentlemen, I have the pleasure of standing between you and lunch. But building on
the historical analysis of the last presentations, I want to bring the discussion up to the present
day, with respect to the Nation State Law, passed on 19 July 2018. It's been the cause of great
controversy. But I will aim to cut through the bluster over the law by looking at three things:
1) the content, 2) the context and 3) the misrepresentation that surrounded it. And I hope to
leave you with a better understanding of what this law is, what has prompted it and perhaps
why it has had such a bad reception, which one might call a PR failure.
After working its way through the Knesset for years, Israel’s Nation State Law was passed on
19th July last year by a margin of 62 to 55 votes. This was a lengthy process and over the years
the iterations of the Nation State Law had support from across the political spectrum in Israel.
There was interest and support across political parties before the law became a political
football. And this makes sense because there is nothing inherently right wing about the law. It
could have been passed by any kind of government in Israel. The criticism of the law that we
have heard in particular in the international arena, I believe, stems from the critics of the
Netanyahu government, more than anything else.
At its core, the ‘Basic Law Nation State’, as it is called, declares and defines Israel as the
nation-state of the Jewish people and it lists a number of specific manifestations of this
definition, including Israel's flag, national anthem, calendar, language, connection to the Jewish
diaspora, immigration and settlement policies. All of these have long been central precepts in
Zionist thought and practice - as we heard from Yitzhak in his presentation. The law serves as
a sort of mission statement for the State of Israel.
Clauses 1 and 2 concern basic principles: the Jewish right to self-determination and the symbols
of the State. The objections to the law have themselves been described as discriminatory by
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some; to say that Jews in Israel cannot exercise their national self-determination to create a
policy with a Jewish character while preserving individual rights, is to deny Jews a right that
nations throughout the world. It is to create, as it were, a special disability for Jews.
Under Clause 3 of the Law the capital of the State is said to be Jerusalem complete and unified.
There's nothing new in Israel's Declaration of Jerusalem as its capital. There is indeed a Basic
Law which is devoted to Jerusalem as Israel’s capital.
Under Clause 4, the State’s language is determined to be Hebrew. Now, it is the primary
language of 80% of Israel's population. But Hebrew as Israel's national language does not limit
individual rights, unlike say the constitutions of Spain and Quebec, both of which require the
knowledge or teaching of the official language for all. Israel's provision applies only to
government operations. And Arabic has special status in the State. The clause also states, for
the avoidance of any doubt, that this clause does not harm the status given to the Arabic
language before the law came into effect. It's also worth noting that France has one official
language, Germany also has one official language, Spain has Castilian Spanish as its official
language, despite the fact that Catalan, Basque and Galician are the native languages of
millions of Spanish citizens. Most multi-ethnic, multi-lingual European Union states give
official status only to the majority language and certainly that has not given rise to the sort of
criticism we've seen of Israel's nation state law. Previously, Israel had relied on a holdover
from the British mandate provision that gave official status to Hebrew, Arabic and English.
Importantly though, looking at Clause 3, the claim that the law demotes Arabic is refuted by
the very text of the law, which explicitly guarantees the status quo of the Arabic language.
Clause 5 states that the State shall be open to Jewish immigration and the in-gathering of the
exiles, which is also a phrase Yitzhak mentioned. Reference to the in-gathering of the exiles,
from an ancient Hebrew formula, is also reference to the legislation commonly or colloquially
known as the Law of Return. This provision anchors in Basic Law the most fundamental
principle of Zionism: that the State of Israel will always serve as a safe haven for all Jews,
wherever they may be. The thorny issue of the definition of Jewishness for the purposes of this
provision is left open to the ordinary legislation.
Clause 6 concerns connections with the Jewish people. The Nation State Law declares Israel's
ongoing consideration and care for the Jewish diaspora. Now this is one of the foundations of
Zionism regarding which, I believe, all Israelis are justifiably proud. There has been criticism
though from both directions. First, that this is overly solicitous of Jews in the diaspora as well
as that it is not solicitous enough. But I suppose that's balance for you.
Clause 7 references Jewish settlement. It says that the state views the development of Jewish
settlement as a national value and shall act to encourage and promote its establishment and
strengthening. Now, this essentially re-states policy adopted by the international community in
1922 in the League of Nations’ Mandate for Palestine, which sought to, ‘encourage close
settlement by Jews’. The provision is only declaratory of values. It does not prescribe or
authorized particular policies. It should also be mentioned that this law is applicable to the
same territory as any other law passed by the Knesset. Though some have erroneously
suggested otherwise, the word settlement (Hebrew: hityashuvt) refers to the establishment and
building of communities anywhere in Israel. It has no special connotation to Judea and Samaria.
The remaining substantive clauses concern the use of the Jewish calendar for official purposes,
which is not controversial; the Sabbath and holidays clauses are intended to anchor these into
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Basic Law as days of rest, to prevent constitutional challenges to the very concept of
commercial restrictions on these days. And the details are left for the legislature.
A word on religion. Religion doesn't feature in the law. Unlike seven European countries that
establish a state religion, the Basic Law of Israel does not establish Judaism as an official
religion. And in that respect, it is much less ethno-centric than the prevailing standard in most
of Europe.
Context is key to why the law was passed. Because the Nation State Law is part of Israel’s
constitutional program. Israel does not have a constitution in the traditional sense of the word.
Instead, it has an incomplete set of Basic Laws with quasi-constitutional status. These cover
structural matters, such as the Basic Law on the Knesset and the Basic Law on Government
and the Basic Law on Judiciary; and substantive matters as in the Basic Law on Human Dignity
and Freedom, or the Basic Law on Freedom of Occupation.
The process of drafting and legislating these laws has been a slow and incremental one. It's a
process which has progressed piecemeal in many respects. The Nation State Law plugs a gap
in the constitutional framework and introduces provisions on the basic character of the state,
which are commonplace in the constitutions of other Western liberal democracies. The idea
that a majority group in a democratic state would seek to enshrine public attributes that reflect
its character is neither unique nor rare. Constitutions of countries such as Denmark, Finland,
Armenia, Bulgaria, Georgia, Germany and Italy all give some preference to the will of the
majority and seven EU states have constitutional ‘nationhood provisions’, which typically
speak of the state as being the national home and locus of self-determination for the country's
majority ethnic group.
When we bear all of this in mind, it is hard to understand why what works for them should be
so widely denounced when it comes to Israel. Many, if not most, Western democracy-nation
states that embody the majority people's collective aspirations. Crucially, there is no
contradiction between the State of Israel being the national home for the Jews, and the state
ensuring full civil and religious rights of non-Jews living there. There is nothing new in this
notion. This has been recognized for over a hundred years and has been formalized in the
international documents relating to Israel before its existence. We saw with respect to the
Balfour Declaration, the text of which was also mirrored in the document establishing the
Palestine Mandate by the League of Nations. This language was also approved in 1922
therefore by all members of the League of Nations, including Great Britain, Japan, Italy and
France; it's the same language that is mirrored in the Nation State Law. And in this sense, there
is not really anything controversial, especially when we consider that even Palestinian leader
Yasser Arafat indicated his agreement with the Jewish people's right to a homeland, most
notably in 1988, in the Algiers Declaration.
So where does all this content leave us? Well, it brings me to the misrepresentation surrounding
the Law and this has fed into the challenges with respect to the Law, which have been brought
to the Supreme Court of Israel. The President Esther Hayut has appointed now 11 judges to
deal with the conditions that have been brought against the Law.
The key criticism levied at the Law is with respect to equality. Equality has fundamental
protection under Israeli law. It has no place in the Nation State Law for two reasons: First, it is
protected under the Israeli Constitutional Framework, which includes the Basic Law on Human
Dignity and Liberty, which the courts have held to include protection of the principle of
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equality. The second reason is that it is clear from the content of the Nation State Law that
equality simply doesn't belong in the text; a text which addresses the corporate nature of the
state, not the protections it offers or the state's democratic ethos.
Finally, I want to address the purpose of the Nation State Law and why now. There is an
overarching motivation, which hasn't been discussed in most of the commentary or the criticism
over the Law. Perhaps the best evidence that Israel needs a constitutional affirmation of its
status as the sovereign Jewish Nation State, is the eagerness of so many to denounce as
undemocratic measures that are considered mundane anywhere else. I see the passing of this
Law as reactionary to an attempt to shift the narrative on Israel. It's something that those of us
outside of Israel have been alive to for some time. But the BDS movement has made the Israeli
government alive to it. The labeling of Israel as a colonial power, the increasing denial of a
connection between the people and the land internationally, to the extent that UNESCO has
famously been at the center of denying a connection between the Temple Mount in Judaism
and the Tombs of the Patriarchs in Hebron.
The emphasis of Jewish self-determination, and this goes to the fundamental question of why
now, must have something to do with the international shift to deny this phenomenon. And
increasingly, I think, that there is a feeling that there is something at stake here, something
which requires protection not just in the international discourse but also within the State of
Israel itself. It's worth noting that while I lament the misrepresentations which have
characterized the debate about the Nation State Law, about Israeli statehood, about Jewish selfdetermination, I also appreciate this very debate and the ability of those who disagree with me
to take to the streets to voice their concern about it, or to bring petitions to the Israeli Supreme
Court. That goes to the core of the democratic nature of the State of Israel. And I think that is
something that we can all be very proud of.
[PH] Thank you Natasha, thank you Andrew. You both kept on time very well. It is almost
time for lunch. I would allow for one or two questions or comments. But that's it. So anybody
who dares to raise a question will steal time for the launch of the others. Any comments, no
questions? Lunch!
[YS] Can I just make a comment in response to what Natasha said? I have to say, personally, I
think that the process by which the Nation State Law was legislated, which ironically began in
the Israeli center and the left, in the political dynamic was not a good dynamic. It became
politicized in ways that are not healthy.
Number two, we’re dealing with a lot of elements in that Law which already exist. One of the
arguments is that it’s not necessary. But it is important to do such a law as part of a dialogue.
And that dialogue didn't really take place. Not even between Israeli political parties, never mind
a dialogue with the Druze community, which sends its sons to fight in the Israeli army and has
for the last 80 or 60 years. That dialogue is very important to have.
Thirdly, there are elements, I think, that were gratuitous. In other words, the demotion of Arabic
from an official language to a recognized language has no practical implications at all. And if
anything, we have a problem in that we are not teaching our kids Arabic at the level that we
should, not only because we live with the Palestinians, but because we live in the Middle East.
When I spoke to friends of mine in the Knesset, they sort of missed this point; ‘What's the point
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of doing that?’ Hebrew actually is not in danger in Israel. There are other reasons why the Law
was passed that have to do with settlement issues and all sorts of questions. But that wasn't one
of them. And I sometimes think of a Hebrew phrase when politicians get into it, which is, ‘think
deeply before you do things’. Sometimes that might work better. Lunch?
[MK] Lunch is served in the corridor outside this hall. Please, help yourself.
[PH] Think about it: We will organize this summer a summer school in Israel. It will be a 10day intense course for law-students, students international relations and not only students but
also graduates and law practitioners. Actually, everybody who's interested in a total immersion
in this subject matter is welcome to subscribe. We are currently in the process of fine-tuning
the program. You can find all information about it on the thinc. website.

Session 3 – Occupation, settlements and human rights
[AT] Part of what we are trying to suggest in today's program is that this whole question of the
occupation of the territories, which is the dominant paradigm at the moment, is just one part of
international law. What I'd like to share with you in this brief 10 minutes is: 1) What is the law
of belligerent occupation? 2) When is territory occupied? 3) When is it not occupied in terms
of international law? We have touched on it to some extent already. If you haven't got a copy
of the book, do get a copy of the book, we devoted quite a bit of time on this question of
occupation in the book and exploring the whole idea of the international law of belligerent
occupation.
International law has different component parts. It's a bit like being a doctor. You can be a
doctor who’s looking at noses and throats, or you might be specialized in hearts and lungs, or
you might be specialized in bones, or cancer, whatever. International law similarly has different
disciplines. One of them is the law of war, the law of armed conflict. It's called International
Humanitarian Law (IHL) and it's the law which governs what happens when there is a war,
what happens when there is a conflict, what are the rules that govern states’ conduct. War is
not illegal under international law, conflict is not illegal as such, but there are rules of conduct
that govern the way states work. And those rules of conduct have been developed over the last
100 years. Part of those rules are contained in the Geneva Conventions, which were created
after the Second World War in 1949. There's a series of what are called the Geneva
Conventions. One of them is the 4th Geneva Convention and in that convention it talks about
the concept of occupation.
Basically what the law of occupation says is the following: Where there is a conflict between
two parties to the convention, essentially between two states, and that conflict is about territory
and one of the parties takes control or possession of territory, which the other party also claims
title or rights to, then that party that is holding control or possession, is occupying that territory.
This whole idea of occupation is intended to govern that situation.
So, occupation is about a particular situation. And it doesn't say occupation is bad or it’s illegal,
it just says where there is occupation the occupying power has to comply with certain rights
and obligations. The whole thing is intended to do two things: One is it intends to maintain the
status quo until the conflicting parties have reached a peace treaty to resolve the conflict. That's
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the key thing - Natasha mentioned it earlier - to protect the rights of what is called the ousted
sovereign power.
There are many occupied territories in the world. One of them is Northern Cyprus; Turkey has
claimed entitlement to Northern Cyprus. It's moving population into that area and there is a
conflict between Cyprus and Turkey as to the status of Northern Cyprus. The law of
occupations here says: until the dispute is resolved, Turkey, the occupying power, must look
after the civilian population of that area and not do anything to compromise the rights of
Cyprus, which also has a claim to Northern Cyprus. So, it's about preserving the rights of the
parties until there can be a peaceful resolution of the dispute. Natasha is going to talk in a
moment about the idea that you can’t move your population into the occupied territories, which
is what Russia did and Germany did during and after the Second World War. The 4th Geneva
convention is very much about redressing the problems that occurred during the conflict of the
Second World War. Particularly this idea of ethnically cleansing territories, moving your
populations in and out to create realities on the ground and to ethnically cleanse territories to
make them Germanized or Russianized. This is exactly what happened in that time.
The first problem that arises in relation to East Jerusalem and the West Bank and also the Gaza
Strip is the fact that in 1967 - when it is said that Israel started to occupy these territories - there
was no sovereign power having a legitimate claim to those territories because Jordan had
occupied the West Bank through an illegal act of aggression and Egypt had similarly occupied
the Gaza Strip illegally in 1948-49 through an act of aggression. There was no conflict between
Israel and another sovereign power in relation to those territories and certainly not between
Israel and the Palestinians at that time - who are not in any event a contracting party to the
Geneva Conventions. So that's one problem, why we would argue that this is not really
occupied territory in the sense of the Geneva Conventions. And Israel argues this view. This is
part of the confusion that Israel said in 1967, ‘Okay, we think that legally speaking these are
not occupied territories because they didn't belong to Jordan, so as a matter of law they're not
occupied, but as a matter of practice we will treat them as if they are occupied territories.’
This is the distinction between de jure and de facto occupation.
As for the government of Israel, it has talked about the territories as occupied territories and so
everybody talks about them as occupied territories. And it's very difficult to argue that they are
not occupied when even Israel is treating them as occupied. But their formal view is that they
are not, legally speaking, occupied in the sense of the 4th Geneva Convention. The Supreme
Court of Israel takes the view that as a matter of international law they are occupied, which
makes it even more complex.
The key points I want to mention here are two things: One is that occupation is not illegal under
international law. There's nothing illegal about Turkey occupying Northern Cyprus or Morocco
occupying the Western Sahara or Israel occupying the Territories. What is illegal, is doing
certain things or not doing certain things. Secondly, occupation doesn't tell us anything about
the territorial status of the territories. The fact that they are occupied does not say they belong
to anybody, doesn't say they belong to Jordan or to the Palestinians or to Israel - that's a different
question. And we've talked about that already. The question of territorial sovereignty or title is
not determined by the 4th Geneva Convention, it's determined by a whole other set of rules. So
firstly, occupation is not illegal, and secondly, it doesn't mean that it belongs to the Palestinians.

61

In terms of European policy, it talks about the ‘Occupied Palestinian Territories’ and it creates
this impression that because they are occupied therefore they are Palestinian. But this is not the
way that international law works. Finally, just to mention you know, there are many occupied
territories, there are many conflicts about territory in the world. Taiwan is another example and
there are many more. I think academics are starting to grapple with this idea now and to counter
this idea that by definition Israel's occupation of East Jerusalem and the West Bank is illegal
and contrary to international law. It's not. So that's all I wanted to say on that matter. I'll hand
over to Natasha. Thank you.
[NH] So, the words ‘illegal settlements’, inextricably linked with ‘illegal occupation’, are
frequently and forcefully invoked as the linchpin of settlement criticism. The use of
international law is therefore on the one hand very prominent indeed, but on the other hand this
is an issue of international relations where I believe the law seems to take rather a back seat to
the politics of the subject in the international discourse. Andrew has helpfully dealt with the
first part of the equation in terms of the legal analysis on Israeli settlements, namely the status
of the territory. I will go on to the second stage and look at the 4 th Geneva Convention under
which Israeli settlement activity is condemned, as a kind of part one. And as part two, I know
that there's been very little scholarship on the issue of settlements in international law in a
broader more general context, and I hope there is enough time to look at some of the case
studies that might be of interest outside of Israel.
So, while acknowledging the absence of an international consensus on the legal framework
which properly addresses the territory of Judea and Samaria or the West Bank, I want to move
to look at the Geneva Convention on the hypothesis that the 4th Geneva Convention applies de
jure, in law, because this is what criticism of Israeli settlement has been based on, specifically,
Article 49 of the 4th Geneva Convention. The international discourse on Israeli settlement
activity revolves around this Article which provides that the occupying power shall not deport
or transfer parts of its own civilian population into the territory it occupies. On this basis
settlement activity has been criticized as a breach of international law by the International Court
of Justice, the Security Council, the International Committee of the Red Cross, in various
countries and by international commentators.
There are two substantial errors with this criticism. The first is the question of the applicability
of ‘occupation’ to this disputed territory - as Andrew has discussed. The second error relates
to the mischief that Article 49(6) was designed to counter. Indeed, the context of this Article is
that it was drafted in the aftermath of World War II in relation to the forced transfer of
populations by the Nazi regime during its occupation in Europe. The full text of Article 49
prohibits individual or mass forcible transfers. The Article was directed against the practice of
forcibly transporting populations of which the Nazi regime wished to rid itself, into and out of
occupied territories for the purpose of killing them or of providing slave labor. It's clear to me,
upon reading, that the entire Article is concerned with forced transfer of populations against
their will. And the final paragraph, paragraph 6, which is referenced with respect to Israel's
practice, relates to an occupier’s own civilian population and must logically also relate to forced
transfer, which is the subject of the Article at large. This position is reinforced with reference
to the preparatory materials of the Convention, the travaux preparatoires, which indicate that
the amendments were proposed and debated in the context of transfers of populations against
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their will. It's also worth highlighting that the general theme of the 4th Geneva Convention is
to protect people from acts of a government that is not their own. The application of these
provisions to Israeli settlements remains problematic as a settler movement concerns
individuals and collectives moving voluntarily to the area after 1967. The provision against
transfer cannot objectively be construed to cover the voluntary movement of individuals, not
as a result of the State transfer, but all of their own volition and as an expression of their
personal choice. The restriction on transfer is a restriction on government action, not a
requirement that government stop civilian movement into an area - although the Israeli
government has on occasion done exactly this where it had a legal basis upon which to remove
individuals who are settling on private land. The sort of spontaneous or voluntary movement
of Israeli nationals simply would not trigger the text of Article 49(6).
And so to part two: The wider treatment of settlement activity. This has been the subject of a
seminal piece of work by Professor Eugene Kontorovich. A fundamental principle of
international law is its equal application. And the international community has consistently
acquiesced to government-orchestrated settlement activity in situations of real occupation,
places where, unlike in the West Bank, occupation exists as contemplated by the Geneva
Convention and where the government-orchestrated settlement activity forms part of the policy
of the belligerent occupier. Examples of this, and Andrew has mentioned this too, are
- In Western Sahara, Morocco's settlement program is one of the largest and most
ambitious. It involved transporting of hundreds of thousands of settlers across a vast
desert and implanting them in a difficult hostile environment at great expense to the
occupying power. Morocco has never been accused of violating Article 49(6).
- The other example Andrew mentioned was in Northern Cyprus where the ongoing
Turkish occupation constitutes one of the most substantial settlement enterprises today.
It is particularly noticeable because it takes place within the territory of the European
Union. No international organization, no state has described the settlement program as
a violation of the Geneva Convention or as otherwise illegal. And this is, I think, of
particular note, because the EU is an active and consistent critic of what it sees as illegal
settlement activity in the West Bank. It has not used similar expressions here.
- In East Timor the Indonesian occupations involved a large-scale settlement enterprise
run in a highly organized manner by the occupying power whose goals were explicitly
to change the demographic balance in the occupied territory. A special tribunal was set
up to investigate crimes committed during the Indonesian rule. But transfer of settlers
was not among them.
- In Lebanon one of the larger mass-movements of civilians into occupied territory
occurred during the Syrian occupation. Between 1982 and 1990 Syria's control
qualified as an occupation. It triggered the application of the Geneva Conventions. The
massive movement of Syrian civilians into Lebanon, which was consistent with
government policy, was met with almost no international notice or comment; it's never
been discussed in the context of Article 49.
- In Cambodia several hundred thousand Vietnamese settlers came to Cambodia during
the decade of occupation by Vietnam that was between 1978 and 1990. The Security
Council of the United Nations failed to address the Vietnamese invasion and
occupation, largely because of a threatened Soviet veto, but the General Assembly did
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deal with it in annual resolutions expressing serious concern at reported demographic
changes. None of those resolutions mentioned Article 49(6), or any suggested violation
of international law resulting from those changes.
- In Azerbaijan the Nagorno-Karabakh region has historically had a substantial Armenian
majority. Demographics have always been a central aspect of the Karabakh conflict and
during the occupation Armenia encouraged substantial migration into the territory.
Again it was not declared to be in any way contrary to Article 49(6).
- Similarly, with respect to Russia's presence in Georgia, in Abkhazia and in Crimea, it
is worthy of note, on the same basis there has been no international criticism of projects
in terms of Article 49(6).
So in none of these situations settlement activity criticized as illegal. It's not the case that the
activity has escaped international attention. In many of these contexts the international
community has been critical of conduct highlighting various violations of international law,
but not commenting on settlements. The failure to raise legal objections is consistent and
general and it extends to international organizations and groups like the UN Human Rights
Commission, the ICRC, humanitarian organizations and NGOs like Human Rights Watch,
who's work it is to systematically point out violations of these norms. The lack of an
international response to these activities has the effect of legitimizing the policy of governmentorchestrated settlement projects as the development of public international law through custom
is rooted in state practice. Now, when we consider that the only example in international law
where the issue of settlements is criticized as illegal is with regard to Israel, I think we have to
ask whether the motivations behind that criticism are in fact political rather than legal. Thank
you.
[PH] Thank you Natasha. Matthijs, your turn.
[MdB] Thank you Mr. Chairman. My topic is the concept of ‘apartheid’, the legal regime
according to critics applicable in the occupied territories and the rebuttal, also, of the apartheid
and this combination of claims.
Because the State of Israel is alleged to be an apartheid state and the background of this
development - it has already been mentioned - is the ‘Zionism is Racism’ Resolution adopted
in 1975 which was mentioned this morning. It was revoked in 1991 but this idea is still very
much present within the international world and the United Nations and other international
organizations. Still, just to mention, the preamble of the African Charter of Human Rights and
People's Rights equates also Zionism and racism, as does the Arab Charter on Human Rights.
The NGO Forum during the anti-racism conference in Durban, 2001, declared:
‘We declare Israel as a racist apartheid state in which Israel's brand of apartheid as a crime
against humanity has been characterized by separation and segregation, dispossession,
restricted land access, denationalization, ‘bantustanization’ and inhumane acts.’
This idea of Israel as an apartheid state has strongly been promoted by John Dugard, a South
African, very famous law professor who also at one point became the UN special rapporteur
for the Palestinian territories. He said that the system applied in what he called the ‘occupied
Palestinian territories’ should be qualified as apartheid and that in some respects it is even
worse than it was in South Africa. We find this allegation in many places. Carter has been
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mentioned and other former politicians like the Dutch prime minister Dries van Agt and so on
and so forth.
The allegation has to do with various things: the different legal regimes in the territories - we
come to that in a minute - but also the Law of Return - the preferential treatment of Jews under
the Law of Return of 1950 which allows Jews to become an Israeli citizen. Because of the idea
that the State of Israel was also established for the in-gathering of exiles to provide for a safe
haven of Jews there is the Law of Return - which makes it easier to become an Israeli citizen
when you are Jewish. Just as it is easier for people of Greek origin to become a Greek national
than for people who are not of Greek origin. Or for people of Armenian origin, it's easier to
become a citizen of Armenia than for other people. That is part of the apartheid allegation.
Some people even refer to the Jewish symbols, which has been discussed in the connection
with the Jewish nation state law, like the Jewish symbols on the flag, the national crest, the
anthem, the days of rest and holidays and so on and so forth. All this has been disqualified as
being apartheid. And that’s a very serious allegation under international law.
Apartheid is qualified in the Statute of the International Criminal Court as a crime against
humanity and I quote:
‘The crime of apartheid means inhumane acts of a character similar to those references
committed in the context of an institutionalized regime of systematic oppression and
domination by one racial group over any other racial group or groups and committed with the
intention of maintaining that regime.’
So it’s a very serious allegation and as we have seen in the past, the accusation of apartheid
may trigger all kinds of things, as South Africa was subjected to mandatory economic sanctions
during the apartheid era.
But I think these allegations can be rebutted. There is in Israel no promoted racist ideology or
practice, not government promoted. Israel is a multicultural society where you find people of
different colors, cultures, religions, all free to live, enjoy basic rights on all levels in Israel. In
the cabinet, in the government, in Parliament, in the judiciary, you find Jews, Arabs, Christians
and Muslims having functions in the State of Israel. Racism is outlawed under Israeli law.
There is no apartheid. The expressions of the Jewish identity of the state cannot be qualified as
apartheid but it's part of the freedom of a people to choose its cultural identity. There are flags
in the world with crosses, crescents, we have national anthems, like the Dutch, which has a
Protestant Christian background and so on and so forth. The king of Thailand has to be a
Buddhist, all these kinds of expressions are there in the world and there's nothing wrong with
it. It is part of the of the right to cultural self-determination which is embodied in international
law. The Law of Return is a justifiable expression and natural expression of the Jewish people
to self-determination. Israel, as I said already, is a safe haven for persecuted Jews from all parts
of the world, and we have similar provisions in other countries. I mentioned that.
Now I come to the legal regime in the territories. That is a very complex issue. Indeed, there
are differences when it comes to the laws applicable to either Israeli citizens or to Palestinians
in the territories. As has been explained already, the international framework, which is applied
also by the Israeli government includes humanitarian provisions of the Geneva Conventions
and also of the Hague Regulations. That is taken as a standard. It is not de jure applicable,
according to Israel, but de facto it is applied. And so there is a regime of a military commander
in the territories making orders and some of the measures are sometimes highly criticized, e.g.
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the safety barrier, administrative detention, separate roads for Israeli and Palestinian number
plates on the cars - that has nothing to do with Jews or Muslims or Christians but the number
plates are decisive, and sometimes there are restrictions in that field. All these things have to
do with the precarious security situation in the territories and they effect both Palestinian Arabs
and Jewish settlers. Also, restrictive measures by the military commander not only affect Arabs
but sometimes also Jews, as there has been a case of administrative detention in the Israeli
Supreme Court of an Israeli.
On the other hand, it has to be underlined that also Palestinian Arabs may apply for judicial
review of the measures of the military authorities to the Israeli Supreme Court. So there is
judicial review, which is a technical term, which allows courts to look into administrative
measures of the government and decide whether they are in accordance with the law.
Palestinian Arabs also have the right to bring such a case and they frequently do before the
Israeli Supreme Court, sitting as the High Court of Justice. When it comes to the law applicable,
non-Israelis, so, in practice Palestinian Arabs, are subject to pre-existing Ottoman and
Jordanian law as well as Palestinian legislation. Very recently somebody was prosecuted for
selling land to Jews, I think, under Palestinian legislation. Israeli settlers are subject in many
respects to Israeli law. It is sometimes via legislation adopted by the Knesset, which is done by
applying extraterritorial or personal jurisdiction, which is very common in the law. Dutch law
applies also to Dutch citizens in some respect not living in the Netherlands. That is a common
feature. And sometimes the application of Israeli law is a consequence of an order made by
military authorities in the territories. But it is, as I said, a complex situation. All these
differences are the result or the consequence of the undetermined legal position of the
territories. It has been said before, Israel has not annexed the Judea and Samaria territories,
though there were strong claims, as we explained this morning, from the perspective of the
Mandate and so on and so forth. But they have not officially and formally annexed the
territories, which would have resulted in a full application of Israeli law there. They did it only
with respect of Jerusalem and also in respect of the Golan Heights - that’s a different problem.
But due to the fact that the situation is still undetermined and also still subject to the process of
negotiations, we have this differentiation in the law. We have in many states differentiation in
the law when it comes to the question ‘Are you a national or not a national?’. As a Czech
citizen, living in the Netherlands you may vote for the municipal council because you're an EU
citizen - if you were an American you are not allowed to do that - but you are not allowed to
vote for the parliament or provincial councils. So, there are differences in the law in various
respects, even to family law sometimes and that is all not very uncommon. But labeling Israel
as an apartheid state is in my view an attempt to undermine the legitimacy of the Jewish State
itself - this is not my formulation, it is a quote from Michael Ignatieff, who is famous scholar
from Canada. I think he has also been the Minister of Justice of there, but I think that is
sufficient for now. Thank you.
[PH] Thank you Matthijs. Yitzhak, it’s your turn again.
[YS] Now that the lunch has entered our circulation system we’re probably pretty exhausted, I
know that I am.
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[PH] Keep it short.
[YS] Yeah, I was thinking of keeping it short.
A couple of years ago I took a group of American journalists to the Western Wall, to the Kotel,
and my job was to talk to them about the roots of Jewish life in the Old City for 2000 years,
the Temple Mount etc. While I was there, all of a sudden there was an explosion in the Muslim
Quarter in Jerusalem.
How many of you have been in Jerusalem, by the way? [many hands are raised] Ah, wow. So,
anybody that hasn't? [nobody] - that helps.
So, there was an explosion and these are journalists, right, so they are immediately off into the
Muslim Quarter leaving me alone. And they came back half an hour / one hour later, looking
like they'd seen this terrible picture of carnage and blood - horrible things - but what they
actually saw is that this was not going to be the week that they were going to win the Pulitzer
Prize. I said, ‘What happened?’. They said, ‘Nothing really happened.’ There was this old Arab
guy in the Old City who has a cooking stove and he turned it a little bit too much and it exploded
and caused a fire in the kitchen and because of the narrow alleys in the Old City there isn't
enough room for fire engines. So, there are all these Jews, there and all these Arabs and they
had a bucket-brigade passing the water to put out the fire. And then they gave out candies to
everybody who helped. That's the story: no story. The same journalist came later on to the flat
where I live and they wanted to see how the settlements are expanding. I said, you know, there's
a building freeze in the settlements. Then there is this guy down the street and he's adding to
his kitchen, you know, he's putting on a little veranda, he’s putting in a dishwasher. My son
later on said, ‘Aba, they brought at least $20,000 worth of cameras to take pictures of Moshe,
you know, installing a dishwasher.’ We live in that world of illusions. I'm glad that all of you
been in Israel and have seen much of it yourselves. But remember, most of the people that
wander the streets of Europe, in America and watch television and Internet and read
newspapers have no idea what's really happening. The other reason is because the journalists
only tend to report on the things that reaffirm their narrative. Every week where I live, which
is inside the West Bank, inside Judea and Samaria, there's a meeting that takes place every
Tuesday of Israeli Jewish settlers and Palestinian Arabs who get together and do three things.
You can guess what they are. What's the first? Eat. The second? Argue. Really, share and argue
about whatever is going on this week. And the third is to play music together. This goes on all
the time in the same junction which is known to be very dangerous because there have been
about 10 shootings and stabbings in the last year and a half. There is a huge supermarket, half
the people shopping there and working there are Israeli Jews and the other half are Palestinian
Arabs; every single day they relate to each other as human beings. And yet, that's not the agenda
item that people tend to want to see or publish. You know I saw the snow flurries here. You
have to imagine the situation in Israel in the West Bank, which is high up, when there's heavy
snow. The only people who know how to drive are people who were born in America or in
Europe. The Israelis and the Palestinians have no clue. So you see everybody helping each
other. The army comes, digs Palestinians out of the snow drifts. Those realities and everything,
I don't want to tell you that everything is wonderful... Everything is not wonderful.
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First of all, we live in a world in which, as mentioned before, the Palestinian Authority pays a
salary of 5 times higher to someone convicted of killing an Israeli and sitting in an Israeli prison
than to a Palestinian teaching history or math in the Palestinian school. That is significant.
That's a message, and it's also not perfect in other ways. This week there is a group of Israeli
Jewish teenagers who are, as I speak, being interrogated on suspicion that a few weeks ago
they threw stones at an Arab woman in a car, a mother of 9 children, causing her to flip her car
over and killing her. Someone else went and explained to these kids how to prevent a
confession by simply being totally silent in interrogations: we have a problem.
I have a very close friend, a Palestinian Arab who is one of the only people I know on the hit
list of the Iranians and Hamas; he has an amazing story. But he also tells me that when he goes
through road blocks - which he and I agree on, need to be there because of the security reality
- every once in a while a 20-year-old soldier would put her feet up on the table and say: ‘You
go over there and wait for me until I finish my coffee and then I'm going to talk to you.’ Then,
if he says ‘Excuse me but what are you talking to me that way? I'm 40 years older than you.’
then he can be told ‘Go sit in the corner and be in this room and wait.’ You know, then he is
just left there in front of his children. This is a very serious problem we are in still. I work with
the Israeli army at training soldiers how to deal with civilians, enemy civilians sometimes, in
a civil and respectful manner. It's a priority for us but it doesn't mean that we are perfect. You
can imagine which stories get covered in the media; when it works or when it doesn't work.
This is a common evolution of this challenge of what's happening. And we struggle.
I was in Bethlehem a couple of months ago, I went by myself. I am a guide, so I have permission
from the Israeli army. I just have to tell them I’m there. I got a test and I went to have some
meetings with a group of very interesting people in their '30s and '40s, I think, young people.
They were impressed that I wasn't afraid to go in. I talked to them. I had put on my kippa and
when I was in their office they said, ‘What do you really think about the situation?’ I said:
‘You know, I think to a large extent it's a really sad thing that I can come to visit you, but you
can’t go to Jerusalem. That's a real problem, it's 10 minutes away. On the other hand, I think
one of the reasons is because you are hostages to a fanatic leadership which says very clearly,
‘If we can't get the Israelis back to borders that are not defendable by Israel then we don't want
to have our own freedom.’ And they said to me, ‘But what about justice?’. I said, ‘So, what do
you think that justice means? That there is only one people with legitimate roots here? Then
you're never going to get it. And if it’s between all or nothing, you'll get nothing.’
Justice involves us and them. I think most Israelis understand that and many Palestinians, more
and more. But it doesn't matter because the Palestinians unfortunately do not live in a
democratic environment. It's irrelevant what percentage of the Palestinians are willing to live
in less than a totally independent state sitting exactly on the Green Line of 1967. What matters
is who runs the place and who has guns and is willing to use them. It's irrelevant what
percentage of the Palestinians in Gaza really love Hamas or don't. What manners is that they
do what Hamas says because Hamas is willing to use their guns against them. And the rest of
the world watches from a distance and has nothing to say. The human rights of Palestinians are
being violated every moment by the Palestinian Authority and certainly by Hamas. Where are
we seeing demonstrations all over the world about this terrible travesty? We don’t. So, we live
in this strange crazy dynamic in which most of the time for most of the people the status quo
is far better than many of the alternatives - although it is far from perfect. Half a million, maybe
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more, Syrians were killed within in the last decade in Syria, the reality in Gaza (never mind the
West Bank) is a totally different reality.
As I mentioned earlier, we live in a world of - I don't want to say fake news, but when you have
a paradigm that tells you how to look at the situation you tend to see the things that you want
to see. I hope that we can discuss more of this in the question and answer session. Thank you.
[PH] Thank you, Yitzhak. Any comments or questions on these topics?
[RJ] My name is Roman Joch, I’m here from Prague. Thank you very much indeed to all
presenters for their very illuminating contributions. I have one question. I would like to ask
you, officially speaking, what citizenship, which country’s citizenship do Arab Palestinians
have from both the West Bank and Gaza? And when they travel abroad, which countries’
passports do they use? Thank you.
[YS] Most of the Palestinians had Jordanian citizenship until 1988. After they used laissezfaires instead, which are essentially granted [by the Palestinian Authority] when we are talking
about the West Bank. In Gaza they basically can only travel with permits to Israel or to Egypt.
I don't know when they leave Egypt how they travel. So, basically, those from before 1988
hold onto their Jordanian passports and they use them in most cases. Otherwise they have
laissez-faires which are recognized internationally when they're traveling, but it's not an ideal
situation for them.
[RJ] So, officially, legally, they have citizenship of no country? Is that correct?
[YS] They have citizenship in the Palestinian Authority, which is not a country.
[IM] Thank you very much. I am István Mésáros from Hungary, Budapest. I have a question
to Mr. Sokoloff, but it relates back to your first presentation this morning on the issue of the
relationship between territory and security.
Israel's enemies use the Oslo Accords as a basis in order to give up territories, demand the twostate solution under the Oslo Accords. What’s your opinion, why does Israel not terminate the
Oslo Accords? I think that there could be a very strong fundamental basis to do it legally. This
is the rigorous legal principle called ‘the fundamental changes in circumstances’; what is the
clausula rebus sic stantibus? All of us know that since the Oslo Accords fundamental changes
happened around Israel. For instance, the Islamic Hamas coming into power that denies the
Oslo Accords and denies Israel’s right to exist, the deeply devastating effect of the Arab Spring,
the ISIS terror and I add to it the spread of global jihadism driven by an apocalyptic vision. So,
in this situation, as for my opinion, it would be completely irresponsible for Israel to risk its
own security by mutilating itself. I think that the Israeli decision makers know this rigorous
legal principle but there must be something much more important for them not to terminate
these Accords? As a lawyer, I don't quite understand why they don’t use this opportunity to get
rid of the whole Oslo Accords.
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[YS] First of all, I would say that most of the Israeli political leadership doesn't understand
Latin, which is the language of lawyers.
Seriously, how many people are here from Finland? What percentage from Finland are
Swedes? 5% - Swedish speaking. In an ideal world we would have a situation in which between
the Jordan River and the Mediterranean 95% of the population were Jews or 90% or 85% but
that's not the reality. In order to make that into the reality: we could, we have the power to
make that into reality but we would have to decide to use that power, and that raises moral
questions that strike to the heart of the DNA of the kind of country we're trying to create and
also to our own historical experience. That is our reality. And it's not a tried truism to say that
we want to be a Jewish and a democratic state. It is fundamental to what we are all about.
Now, Oslo is problematic for many, many reasons. Oslo is first of all a process. It didn't settle
anything. It said it will be settled in 5 years. It made the assumption that down the road both
sides, but honestly, particularly the Palestinian side, will get used to the idea of sharing and
responsibility by having a share of power and then we will be willing and able to make
compromises that at the time of the negotiation they were not able to make. Lo and behold, that
never happened. The positions of the Palestinian leadership today are more radical than they
were at the time of the Oslo agreements.
So you're right, intellectually, legally. I think there's a lot of justification for our saying, ‘You
know, you're not holding up to your side of the bargain. First and foremost by encouraging
terrorism and educating a generation of Palestinians to admire and imitate terrorists. So we're
going to go back to where we were in 1990, 1991 and canceled those agreements.’ But the
truth is, Israelis don't want to be in a situation where we are ruling on a day-to-day level the
lives of millions of people, who are not part of our political entity. And putting them into our
political entity as equal with equal rights and equal political rights creates a problem because
of the demography. So what we end up with is Area A in which, were there not to be Palestinian
terror, the Palestinians would never see an Israeli soldier except on TV - by Netflix. And any
Palestinian who wanted to get up one day and go to Israel to work or go to the beach in Tel
Aviv would not be going through roadblocks because there wouldn't be roadblocks. We would
be an integrated economy with different political status in different places. That was possible.
But it's not possible in an environment of terror.
So we end up with a situation where 90% of the Palestinians today are not living under Israeli
direct rule or under Israeli rule at all. The word occupation doesn't apply and I think it’s a
national consensus of most Israelis that it’s better that way. There's very little appetite of
Israelis to send tanks into Nablus and reconquer the areas that we conquered in 1967 that have
large coherent Palestinian-Arab populations. But that does not mean that we will accept what
the Palestinians are demanding, which is a withdrawal from the entire West Bank. So we are
caught in between that dilemma and in a certain sense trying to make a temporary dynamic,
better than Oslo, into something a little bit more permanent. I think that explains why it's better
for us and hopefully better for the Palestinians.
It’s also an Israeli interest, by the way, that the Palestinians become rich. You know if you've
been to be Rawabi. This is a town in the West Bank in area A that looks like a modern Israeli
city because it was built by the same people, basically. And, great, let them have different,
better lives. But if the condition for a peace agreement is the condition of the two-state solution
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that includes ’67 lines, the division of Jerusalem, the right of return etc. then the answer will
be ‘No’ and we will have to tell those Palestinian kids in Bethlehem when they say, ‘But justice
requires that we get it all’, then we will have to use that terrible word in the English language;
it's called ‘No’.
Theoretically Jews are allowed to buy apartments [in Rawabi]. But it's all theoretical because
the way it works in reality is that it's very, very unlikely. Somebody might decide to buy an
apartment. It's a hundred thousand dollars to buy an apartment that in Israel would cost half a
million dollars. Maybe there are people who will do it. I don't think there will be anything
wrong with that. I doubt that a Jew from Israel would get a mortgage paid for by the Bank of
Qatar in order to buy a department in Rawabi. But there are individual Jews that live in Arab
communities in Israel and there could be in the West Bank, again, fundamentally based on the
idea that the renunciation of violence actually takes place. We'd be living in a different world
without that.
[MD] Martin Dzuris. I would like to ask, addressing Area A, there's been talk about the
movement of Palestinian Arabs into Israel proper, that they have difficulty, but there was
nothing addressed about that Israeli citizens, when you're going to the West Bank, Judea and
Samaria, you come across all these red signs that it's against Israeli law for Israeli citizens to
even enter. So, I would like that to be addressed. And also the two-state solution, that’s always
talked about, that pretty much no Jews would be allowed in the future Palestinian state. So how
does this apply to international law and everything that we've been talking about here?
[YS] Look, the red signs are there because the Israeli army would prefer not to have to launch
an invasion every time somebody goes into Palestinian areas and gets held at gunpoint by
Palestinians. It's meant to prevent that scenario. That said, in the last year or two, 500 Israelis
wandered by mistake into Area A, were grabbed by crowds, threatened and then rescued by
the Palestinian police who would bring them to a police station, give them coffee, call the
Israeli army and they would send them home as opposed to lynching them. That's a very
important development that we should recognize and appreciate. Israeli Arabs go back and
forth freely within area A. As I said, I go into Area A often. I don't walk around with my kippa
and advertise it but I just go in there, nobody bothers you. It's on the way in getting back into
Israel when I have to use my Israeli documents. Nobody checks you on the way in, that’s the
kind of dynamic.
So, it's a reality which again is dictated by security concerns. Until the year 2000 there were no
security concerns in either direction. Israelis went into the West Bank freely. Everybody did
their shopping there and Palestinians came to Israel freely, which included going to hospitals
and universities and the beach and everything else. Once you throw in the wrench of the
dynamic of terror it becomes a different thing. I’ll add one other thing: it's very hard to be 19,
scared and armed. When you’re an Israeli soldier in that situation it creates difficult situations
we have to deal with.
The other issue is an international law issue I defer to my colleagues.
[SSM] I would like to come back to more legal issues. I have several questions as you could
imagine. First, the fact that Israel by its fault exercises a situation of belligerent occupation;
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they say ‘Okay, it’s not de jure but de facto’. What does it mean in legal terms? Can we just
play with the word and say, ’Okay you are making de jure up but de facto it applies according
to customary international law?’ That’s the first question.
Another question: You addressed that the Supreme Court was acting as if it was occupied
territories. Does or is the Supreme Court enforced to have a position which could be
internationally recognized on that?
The third question would be also on a legal aspect: if Israel would exert sovereignty on Judea
and Samaria. I am speaking of sovereignty, not annexation. If I understand what we have
learned this morning, there is no need to annexation because legally it belongs to Israel. So let's
assume that Israel would exert sovereignty on all Judea and Samaria. Would international law
say, ‘Okay, the land belongs to Israel.’? There is a foreign population that [...] doesn't apply
and they have - we heard - Jordanian passports, which means that also they maintained
Jordanian citizenship and this could be acceptable. Israel claims sovereignty over the
territories. There is a population that is allowed to have autonomy and they’re keeping their
Jordanian citizenship. Is it a problem according to international law?
[PH] Thank you Serge. Andrew will you take it? Matthijs?
[MdB] Your first question was about de facto and de jure? Well, that is of course a difficult
question in a sense. The Israeli government said, ‘we apply de facto as a kind of means, as a
kind of standard to the population living there, and we have not made this claim’ You rightly
say, ‘well it is Israeli territory’, with very good arguments but the Israeli government did not
see it that way and the Israeli judiciary doesn't see it that way. So, they use it as a kind of
framework and the Israeli Supreme Court, if I'm not mistaken, says, ‘Well, the Israeli
government said we apply it, de facto, so we as the Supreme Court apply it when dealing with
judicial review issues coming from the territories.’ and so on and so forth. And they do it
extensively, just read the cases of the Court. It is very serious on what is humanitarian law etc.
etc. - very elaborate judgments. So, that is the situation as it is and the court does not go into
the tricky question whether, ‘Can there be something like de facto or de jure?’. They simply
say, ‘We as a Court hear from the Israeli government that they apply it de facto, so we apply
it.’
By the way, the Supreme Court also applies customary humanitarian law, which in a common
law country is very common to use as the law of the land. So, that is the way it is. It is maybe
not satisfying but that is the way it is. It is considered by the court as being legally binding - to
answer the question. If they are confronted with a measure by the military commander, they
look into this humanitarian law whether it is justified. For example, there are several cases on
the security barrier. When there are problems, claims from Palestinian farmers etc., they look
into the question whether there is a military necessity to restrict the rights of the Palestinian
farmers. If so, is it justified under the Geneva Convention? You may restrict the rights of the
protected people, as it's called, the people in the territory you are occupying, if there’s a military
necessity. That is the standard used by the Court in very many cases. So, that’s the way it is.
The international approach, the approach of the International Committee of the Red Cross and
the International Court of Justice etc. do take it that Israel is formally bound de jure by the
Convention. So that's the situation. I cannot harmonize it more.
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Regarding the question about the Jordanian citizenship, well, in principle there should be no
problem. We have many people, for example in the Netherlands, with the Czech nationality
and they can live there; as EU citizens that’s even more easy than people from other countries.
That is as such not against international law, that you have many citizens with another
nationality. There are all kinds of rules and then international private law comes into play and
so on and so forth. That is as such not a problem. But I remember the question whether it is
allowed for a state to say basically, ‘No Jews may live in my state’. Well, I think that is against
the Convention on the Elimination of Racial Discrimination. ‘Racial’ is interpreted very widely
in that field. Then you have simply the situation of Nazi Germany where it said, ‘Jews may not
live here’. And that is against international law as it stands.
[NN] My Norwegian friend here gave me a book that is made by the Center against
Antisemitism and it brings something totally new for me, a whole new dimension into this
discussion about the Palestine question. It says that in Jordan there's already a huge majority
of Palestinians and the Hashemite Kingdom has been able to keep power only by the assistance
of Israel. But there is a growing thinking in Israel that the Jordanian power over the Palestinians
would be better for them because they would be related to the West Bank Palestinians and this
could solve this Palestinian question in another way. Have you heard about this or is it only in
Norway known, this question?
[NN] I’m sorry if I’m giving away some top secrets here...
[NH] The concept of a national identity that is ‘Palestinian’ is a very interesting one.
Exclusively Arab Palestinian national identity goes back to the 1960s when Yasser Arafat
promoted the idea. It is important to bear in mind that the Arabs that live in Gaza are very
different from those that live in the West Bank. We have to respect, I think, today, their desire
to identify as Palestinians collectively, but bear in mind that they are very different in terms of
their culture and the tribes to which they belong historically. The most common name in the
Gaza Strip is Al-Masri, which means ‘the Egyptian’. In those circumstances, I think the
involvement in some shape or form of Jordan and Egypt in any continued peaceful coexistence
is in particular important. It also ought to be remembered that historically, peace has been able
to be made with states, where you have a state entity that is able to enforce that peace. It's very,
very difficult when you have a group that wishes to identify today as Palestinian, but with no
leadership that is able to necessarily represent in a state-like fashion that population of people,
and the Fatah-Hamas split has only further contributed to these widening problems.
To address just very briefly the issue of the West Bank and requiring it to be free of Jews; quite
apart from international law, I think a basic principle of morality ought to mitigate against that
suggestion. But isn't it ironic that the provision that we discussed earlier, which is used to
criticize Israeli settlement activity, Article 49(6) of the 4th Geneva Convention was originally
introduced with respect to a practice against the Jewish population of deportation and mass
murder, is today being used to support the notion that the West Bank ought to be judenrein free of Jews. I think that's a very troubling development in terms of the international
community. I think that at the heart of this issue is education. When you look at what is being
taught in schools that are supported and run by the so-called moderates in the Palestinian
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Authority - we don't even need to go to Gaza and hear what is being taught in kindergartens
run by Hamas - when you look at schools using UN funded textbooks that are promoting the
sort of violence and incitement against the Jewish population, then I think increasingly, we're
getting into a situation where it's becoming impossible to envisage any Jews being able to live
in any future Palestinian autonomy. And of course it's interesting when I asked Yitzhak earlier
about the possibility of Jews buying property in Rawabi. I did so because when I visited in our
party we had a Jewish investor who wanted to, as an investment prospect, because that property
is no doubt going to increase exponentially in price over the coming decades. The reaction he
got was not a positive one. And of course in Rawabi they are very proud that they have built a
church and a mosque for the population but there is no suggestion that there would be a
synagogue within that new development; it subscribes to this notion that that part of the world,
as with other parts of the world should be free of Jews. I don't want to go on too long, but I
think we ought to mention and remember in this context, the expulsion of Jews from Arab
countries, which often goes undiscussed within the context of the Arab-Israeli ongoing conflict.
But the same attitude is representative, I think, of what has happened to the Jewish community
in Arab countries in the past and what inevitably, I think, the position would be if Jews did not
have the State of Israel providing them protection.
[YS] I'd like to just add one word. I'm not a Marxist by any means but if the international
community would see the importance of making Jordan a functional successful country both
economically and militarily, it could only be good for everyone in particular for the
Palestinians. The current situation with the Jordanians, in order to survive they have to be the
poor man of the Middle East with their hands sticking out asking for funds from Saudi Arabia;
this is not doing anybody any good. When we talk again about the two states and it has to be
exactly the ‘67 lines etc. etc., I think, if Jordan were to become a flourishing country with an
advanced economy, it would change the whole direction of the conflict. And also, the
orientation of the Palestinians living in the West Bank would be to Amman rather than to
Ramallah. Then the possibilities of compromises or a confederation and all sorts of elements
that might seem familiar to Europeans would be much more realistic. But of course we're
fixated on that there's only one solution.
[HK] Thank you, it's very interesting to think through all these scenarios. I only have one very
small question, which is about the Area B. Mr. Sokoloff, you elaborated quite extensively about
the Area A, what is your vision about Area B and the position of Palestinians there in the
future?
[YS] It's a good question. Palestinians today in the Area B are living under the control, so to
speak in a civilian sense of schools and budgets and municipal services of the Palestinian
Authority. There are armed Palestinian police but the overall security environment is controlled
by Israel. I think that were there to be an environment without terrorism, then it would be
possible to merge Area B into Area A - as long as it allows because most of the roads that serve
the Jewish communities and the Israeli army are in Area C. But again, it always becomes a
function of what the situation is on the ground with terror. When people speak about this stuff
they talk about Area A and about Area C. Area B is mostly agricultural areas in which the
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Palestinians have a very large majority. So, I think it's up to them and if we don't have terrorism,
then they can be part of that reality. It's the Palestinians living in Area C who really get screwed.
Because, for Israel to build schools, a zone for them, give them Israeli passports, we're talking
about 50,000 Palestinian Arabs, there would be an incredible outrage in the international
community. But of course I would reckon that if you ask the Palestinians actually living in
Area C, if they would prefer that to being sort of the bastard children of the Palestinian
Authority, I don't think there's any question what they would say.
[JdJ] Thank you. I have a simple question related to what you just said: Is there any structured
or informal conversation going on between the State of Israel and the tribes of the Palestinian
Arabs so to say, is that happening? That’s one. Just one thought about this, would that help a
structure towards a more confederated approach, as what we've seen and noticed in the United
Arab Emirates? - it is quite successful there. I don't know what is happening on that end because
I didn't hear anything about it, but it seems to me that it fits more to the natural makeup of the
loyalties, as you described, with nationality, history and so on. Perhaps it would be a different
paradigm?
[YS] Well, Mordechai Kedar, the Israeli political scientist, speaks about that. That’s his theory,
philosophy, that we need many states based on family connections, and there's a lot of truth to
that. Who in the Palestinian Authority today can get up and speak against Abu Mazen publicly
and not be worried about getting arrested? - the people whose extended family, the clan, the
chamula, provides them with protection and you can't mess with that. I would suggest to look
into the complications of societies that are in transition. (The) Palestinian society is also in
transition. So, on the one end that is certainly true but it's very different than in other countries
where the chieftain makes all those decisions. We see that within Israel within the Bedouin
communities as well. There’s a certain anarchy that makes it a little bit more complicated but
it is part of the dynamic. In a certain sense the question is, ‘which Palestinian?’ The Jordanian
King Abdullah married a woman who comes from Shechem, from Nablus, meaning the Crown
Prince of Jordan is a Palestinian from the territories. There is an aspect within that community
of all of those elements. You know, we're all tribal. Israelis are also tribal.
[PH] Ladies and gentlemen, I suggest that we take a break now. I thought about 25 minutes
and that we reconvene for the final sessions. We will try to blend those. I will keep a good look
at you that you don't fall asleep. But otherwise we should use the time as effectively as possible.
So now we'll break.

Session 4 – Jerusalem, Europe and Israel / Palestine: where do we go from
here?
[PH] Ladies and gentlemen, we will now have the final session. Because we found out that
you’re altogether quite knowledgeable about the situation in Israel, its background and the
history, we need not so extensively discuss this in Session 4 as is on the agenda. We will drop
the initial part. So Natasha will start. Then the idea is that we will have at the end of these
presentations a discussion where we really focus on the question about the relation between
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Europe and the Israel-Palestine conflict, and ‘What are your suggestions and ideas to try to find
a way to change the paradigm and to move towards a solution?’ So, Natasha may I ask you to
kick off?
[NH] In starting the discussion on Jerusalem and looking at the politics of Jerusalem, which
has less to do with the local politics and more with the concept of Jerusalem as a political issue,
I thought it would be of assistance first to look at the recent International Court of Justice
application that the Palestinians have made with respect to the US embassy move. And then
look at the law concerning Jerusalem and at relatively recent proposals for the municipal
administration of the city.
So, starting with the ICJ application: On 30th September 2018, the Palestinians instituted
proceedings against the United States of America before the International Court of Justice,
claiming that the US had violated the Vienna Convention on Diplomatic Relations by moving
its embassy to Israel from Tel Aviv to Jerusalem, which was inaugurated on the 14th of May
2018. The contention that the Palestinians make is that it flows from the Vienna Convention
that the diplomatic mission of a sending state must be on the territory of the receiving state and
that Jerusalem is not Israeli territory, they argue, and that therefore there has been a violation
of the Convention. Now I don't see this case going very far. I don't see the court entertaining
it. There are a number of reasons for this. The first problem is a jurisdictional one and the
question of statehood arises - it's one we've discussed earlier in these sessions. But Palestine
objectively is not a state. They may have sealed the application to the Court with a stamp that
says State of Palestine, but that isn't sufficient. There are significant problems, even after Oslo,
with defined territory, government, especially in the face of the Hamas-Fatah split.
So far as the content of the claim is concerned, the basic legal premise is particularly
problematic. This is the suggestion that because a diplomatic mission performs functions in a
receiving state it must be physically located or established in the territory of that receiving
state. Now, it's perfectly standard practice for one ambassador to cover multiple states and not
necessarily have a physical presence and premises in every state they serve as a representative
to. Also problematic is the Palestinians’ legal interest to bring the claim, which has to be proven
for the Court to entertain their claim. Remember, the jurisdiction in this case, if it stems from
the Vienna Convention on Diplomatic Relations, encompasses only violations of the Vienna
Convention on Diplomatic Relations, rather than any other rules of international law - such as
the UN Security Council Resolutions - which the Palestinians also argue, or questions of
sovereignty. So, even if we look at the basis of the Applicant’s interpretation of the Vienna
Conventions requirements, it does not seem obvious that any state other than the receiving
state, which in this case is Israel, would have any standing to bring a claim on this basis.
And most importantly, for the legal community at least, the claim runs headlong into the
International Court of Justice's longstanding Monetary Gold principle which states that it will
not adjudicate claims that involve the legal interests of parties without the consent of those
parties. So, the claim that Jerusalem is not Israel's territory clearly involves a question
concerning the rights of Israel vis a vis that territory and Israel will obviously not consent to
the International Court of Justice's determination of those rights. This is precisely the type of
case that must be captured by that principle, the Monetary Gold principle.
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Now, the Palestinians primary claim seems to be that the UN General Assembly Resolution
181, the Partition Resolution, has continuing validity and applicability, as a result of which
Jerusalem ought to be a corpus separatum, and as a result of which Israel has no legitimate
claim to territorial sovereignty even over West Jerusalem. Not only does this seem a hopeless
claim to me for the reasons we have already discussed today, but arguing the applicability of
Resolution 181 pulls the rug from under the Palestinians’ own claim to East Jerusalem as the
capital of a future state of Palestine. So that underlines, I think, the key motivation behind the
approach of this application to the ICJ: rather than a desire to prove a legal point it is a desire
to disrupt; a publicity exercise. And actually in that sense, it is a ‘win-win’ for them because;
publicity they have got and will no doubt continue to generate. The application also relies on
UN Security Council resolutions, such as Resolution 252 and Resolution 476. That throws up
the important point of their legal relevance, which we've also addressed earlier today, these
being political as opposed to legal statements.
We've looked already at the application of the principle of uti possidetis and how this helps
inform the position with respect to the boundaries of Israel. Likewise, Israel's activity in
Jerusalem underlines the application of uti possidetis. One of the chief criticisms levied at Israel
with regard to Jerusalem in the academic arena is that it has never officially annexed East
Jerusalem, to which I believe the simple response is: Israel cannot annex something which is
already its sovereign territory. What did Israel do with respect to its legal rights in Jerusalem?
Well, Israel's Declaration of Independence did not contain any reference to Jerusalem; it does
not mention borders at all. But in 1949 the Knesset decided that Jerusalem would be the capital
of Israel and on 26th December 1949 the Knesset held its first session in West Jerusalem. In
January 1950, the Israeli parliament again declared Jerusalem to be the capital of the State of
Israel. When Israeli forces ousted Jordanian forces from East Jerusalem and the West Bank in
the Six Day War, which ended on 10th June 1967, Israel immediately took steps to extend its
law, administration and jurisdiction over the whole of Jerusalem using the terminology ‘Areas
formerly part of mandatory Palestine’. In July 1967, the then Minister of Foreign Affairs, Abba
Eban, informed the UN Secretary General in writing that its acts did not constitute annexation.
Now, the US Congress is so far the only institution to have officially recognized Israeli rule,
over Jerusalem. In 1995 it adopted the Jerusalem Embassy Act according to which the US
administration had to move the embassy from Tel Aviv to Jerusalem by 1999. President
Trump's move finally ended the delay of the implementation of that provision.
The Israeli Supreme Court has considered the status of Jerusalem in a 1993 case, Temple Mount
Faithful Association v Attorney General, in which Justice Menachem Elon gives what is
considered to be the most comprehensive discussion of the status of Jerusalem. And the Court
emphasized that the Temple Mount is part of the territory of the State of Israel and that
sovereignty over the State extends over a unified Jerusalem in general and over the Temple
Mount in particular. Hence all of the laws of Israel apply to the Temple Mount, including those
laws guaranteeing freedom of worship, which we'll hear about more in subsequent
presentations, including the right of access to and protection against the desecration of holy
places.
Inevitably we have to address the fact that by convention every other sovereign nation’s choice
of capital has been respected by the international community. Even in cases where that capital
has changed. Examples include a decision in modern Turkey in 1923 to move the capital from
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Istanbul to Ankara and that of the Free Republic of Germany to move its capital from Bonn to
Berlin in 1990 after reunification. Again, the exception is with regard to the State of Israel.
Matthijs will look to the protections that Israel ensures for freedom of religion and worship,
but just to stress the context in the region before I move on: looking to the situation on the
ground for a moment, at the Bamyan Valley blown up by ISIS, at Alexandria destroyed by the
Muslim Brotherhood, or at Hamas bulldozing in Gaza an ancient Canaanite 4.5 thousand year
old Bronze Age city known as Tel Es-Sakan, we can see that sites of religious and cultural
heritage are only protected by the one democracy in the region.
There is a key issue also as to double standards. Because, if a system of national jurisdiction all be it divided - between Jordan and Israel was acceptable for 19 years, then it is difficult to
see why the continuation of a system of national jurisdiction - be it undivided - should cease
somehow to be internationally tolerable. So much more so when we consider that under Israeli
jurisdiction people of all faiths have access to their respective holy sites.
To move on to the municipal administration; in 1967 when the fighting ceased after the Six
Day War, the Municipality’s Ordinance was amended to authorize the extension of municipal
boundaries to cover the Old City and East Jerusalem. Israeli law however has granted East
Jerusalemites certain facilities by establishing special arrangements by virtue of the Legal and
Administrative Matters Regulation Law of 1970. The most conspicuous examples of this are
the system of education and rules on foreign currency. Schools in the eastern neighborhoods
have taught the Jordanian curriculum and the Jordanian dinar constitutes legal tender alongside
the Israeli shekel. A special arrangement also applies in terms of nationality. Residents of East
Jerusalem have not automatically acquired Israeli nationality but may do so by application.
There has been some controversy over possible changes to the municipal governance of
Jerusalem under what has been called the Greater Jerusalem Bill proposed by Minister Yisrael
Katz and Yoav Kish over a year ago. The legislation would add Gush Etzion, Efrat, Betar Illit,
Givat Ze’ev, and Ma’ale Adumim to Jerusalem's municipal boundaries, creating a greater
metropolitan area. The proposal came subsequent to the Secure Jerusalem Bill put forward by
Education Minister Naftali Bennett and Jerusalem Affairs and Heritage Minister Ze’ev Elkin.
It was to allow the transfer of neighborhoods, specifically the neighborhood of Kfar Akbar and
Shu’fat refugee camp on the other side of the security barrier, to transfer them to a new local
Israeli authority separate from Jerusalem. The purpose of that proposed Bill is to change the
Basic Law on Jerusalem. It was put forward together with an amendment to that Basic Law to
permit the government to transfer areas of the city to a new local authority at some point in the
future. Now, it would affect the municipal governance of these areas. It would allow Palestinian
areas a degree of self-governance, particularly where permanent residents of Jerusalem come
under pressure from the Palestinian community not to take part in local elections, either by
voting or running. More recently, in the mayoral elections, Aziz Abu Sarah, a Palestinian from
East Jerusalem, sought to run as a candidate for mayor. He was pelted with eggs at a campaign
event and faced threats from his community for seeking to partake in what are viewed as Israeli
elections. And he withdrew his candidacy. The general understanding is that the greater
Jerusalem Bill was delayed as a result of American pressure, that this administration did not
wish to harm the prospects of getting the peace process back on track with its new proposals.
So, we still don't know how that will develop.
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The final note that I wanted to address was really the positive one, which has to do with the
political recognition of Jerusalem. I appreciate with respect to what was said yesterday that this
is an audience perhaps that understands that more than others might. I believe that the
recognition of reality, that Jerusalem is the capital of Israel and that no agreement will impact
that fact is the most positive step that we can take towards peace. I addressed some of the
reasons behind that yesterday. But importantly, any real peace can never be built on falsehoods
or fabrications, and any negotiations that build on or begin from a position of fantasy do not
have a hope of success. In those circumstances I'm hopeful that the move - and to the extent
that it is followed by others - of embassies from Tel Aviv to Jerusalem will enable the
international community as a whole to take that important reality check. And I also believe that
any Palestinian leader who genuinely seeks to negotiate a solution will be enormously
advantaged by the fact that the world wakes up to reality on Jerusalem.
[PH] Thank you Natasha. Our next speaker is Matthijs. Matthijs, I know this is your favorite
subject.
[MdB] Yes, my favorite subject is: the right to freedom of religion and worship in Jerusalem
and the special case of the Temple Mount. But first of all, the framework of the freedom of
religion in Israel. Sometimes Israel is confronted with strange accusations in that field. Years
ago in the Human Rights Council, the State of Israel was accused by, I think, Morocco - you
can find it in our book - of allowing the reconstruction of a synagogue in Jerusalem. I can
imagine that you complain about the violation of the freedom of religion if you are faced with
the destruction of synagogues as Jordan did in 1948. But the Hurva synagogue was
reconstructed. It’s a beautiful building and I think it was completed in 2010. But there was
criticism in the Human Rights Council for the reconstruction of a synagogue as being a
violation of the freedom of religion. Imagine! There was another accusation by the EU Heads
of Mission in 2014 about restricting the rights of Christians and Muslims because of
archeological excavations in the Temple Mount area. Imagine! Violation of the freedom of
religion because of excavations in the Temple Mount area?! Okay.
Freedom of religion in Israel - we find it already in the Declaration of Independence. The State
of Israel will guarantee the freedom of religion and conscience, it will safeguard the holy places
of all religions. So, that is in the Declaration of Independence. It is also based on the Basic Law
on Human Dignity and Liberty, and also on the Basic Law of the Freedom of Occupation - it
has been mentioned already before. And they are interpreted as implying religious freedom.
The Supreme Court of Israel has said it very clearly in a judgment of 2004. I quote:
‘The freedom of religion is a constitutional basic right of the individual as a
preferred status even in relation to other constitutional rights. It extends to the
freedom of the individual to believe and act according to his belief while practicing
its commandments and customs. Said freedom is related to the exercising of the
individuals’ own identity. Within the limits of the said freedom the desire of the
believer to pray at holy sites is recognized. Such recognition is part of the broad
constitutional protection given to the right of access of members of the various
religions to their holy sites and the prohibition of offending their feelings in respect
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of such places. The freedom of religion is regarded as a branch of the freedom of
expression in the sphere of religious beliefs.’
I think this case was about access to Rachel's Tomb in Israel.
We find also in the Basic Law on Israel as a Nation State - it has been discussed this morning
also - explicitly that the Sabbath and the Jewish holy days have to be respected, of course. But
also the days of rest and holy days of other religions have to be respected. Okay. This is the
general framework of Israeli law and it is, I think, maybe the only country in the Middle East
where this freedom of religion exists to this extent.
Then to Jerusalem: the legal status of the holy places in Jerusalem. Already in the Mandate we
find provisions in respect of free access to the holy places - Article 13 of the Mandate - which
was referred to, by the way, by the International Court of Justice in the Advisory Opinion we
were discussing earlier today, and they did not refer to other provisions but they referred to this
provision. Under the Jordanian rule from 1948 until 1967, when Jordan occupied East
Jerusalem, the Old City, there were no obligations to protect, under Jordanian law, Jewish and
Christian holy sites in Jerusalem. We know the synagogues were destroyed, cemeteries
desecrated. This was also contrary, by the way, to Article 8 of the Armistice Agreement
between Israel and Jordan, at that time, which provided for free access also for Jews to pray at
the Kotel. That was never respected, never implemented.
As we have seen, in 1967 Israel brought Judea, Samaria and Jerusalem, the whole of Jerusalem,
under its control and immediately afterwards the Knesset adopted the Holy Places Law, which
states that holy places are protected from desecration and other violation and from anything
likely to violate the freedom of access to believers with regard to these holy places. And the
administration of religious affairs was shared between the Jewish, the Christian and the Muslim
authorities. And there have been special agreements created between Israel and the Holy See
and other Christian institutions regarding Christian holy sites.
We find also protection of the freedom of religion and the access to holy places in the Basic
Law on Jerusalem of 1980 in Section 3: ‘The holy places shall be protected from desecration
and other violations as from anything likely to violate the freedom of access of the members of
the different religions to the places sacred to them or their feelings towards those places.’
When it comes to the Temple Mount, the circle becomes closer and closer. What happened the
week after the Six Day War? Moshe Dayan, the Defense Minister of Israel handed the control
of the Temple Mount to the Muslim authorities and decided that the Temple Mount should be
open for all Muslims throughout Israel. It was placed under the Islamic authority called Waqf
and Muslims have the right to worship there and to have free access. The rights, by the way, of
Jews and other non-Muslims, including Christians, are restricted. They're only allowed for a
limited time, limited hours, to visit the place and they are not allowed to pray. By the way: that
tends to be maybe a violation of international law provisions regarding the freedom of religion.
The International Covenant on Civil and Political Rights very clearly determines the freedom
of religion, in Article 18. Israel is a party to this Convention and also Palestine, whatever it
may be, has acceded to this Covenant. Well, that’s a side remark.
In the peace treaty between Israel and Jordan, Israel accepts and acknowledges the special
position of Jordan in relation to the Muslim holy places, and accepts and respects the special
role of the Hashemite Kingdom of Jordan. The King is supposed, I think, to be a descendant of
the Prophet Muhamad. When there were troubles in 2017 there was continual contact between
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Israel and King Abdullah about this situation. It is also said in the case of negotiations about a
permanent status of the disputed territories; Israel will give high priority to the Jordanian
historic role in respect of the Muslims’ rights in that peace treaty. By the way, King Abdullah
also concluded an agreement with the Palestinian Authority / PLO in which the Arab
Palestinians recognize the role of the Hashemite King as custodian of the Islamic holy places
in Jerusalem.
Also the international world is dealing with the Temple Mount. Most prominently, it has been
mentioned already, UNESCO, the UN organization for education, science and culture, adopted
various resolutions and they condemned Israel for restricting Muslim freedom of worship and
access to the Al-Aqsa Mosque and the Al-Harim Al-Sharif, which is the Arab name for the
Temple Mount. This is incredible, if we take into account the legal arrangements we have
discussed so far. What is very concerning also about this position of UNESCO is that they
completely ignore in their decisions the relationship between Jews and also Christians with the
Temple Mount. The Temple Mount, the location of the binding of Isaac and the location of the
First and the Second Temple. They completely ignore the central place for the Jewish faith.
They also ignore that Jesus was presented there as an infant and that this was the place where
he taught. They only use the Arab name Al-Harim Al-Sharif and Al-Aqsa Mosque. That’s the
way they see and they talk about the Temple Mount. They seem to accept a kind of new
Palestinian narrative about the Temple Mount, denying the whole Jewish and Christian
connection with the Temple Mount. That is relatively new, I think. In the time of the Mandate
there were Islamic brochures about the Temple Mount clearly admitting it was where the First
Temple of Solomon was built and the Second Temple and so on. From the UNESCO
organization for education, science and culture you should expect some awareness of the
history in that institution, but nevertheless, that's what is said.
Even more concerning is that the General Assembly in its Resolution of 30 November 2017 and all European Member States voted in favor, by the way - also addresses the Temple Mount
by using only the Arab indication Haram Al-Sharif, not Temple Mount, not using the Hebrew
name, Har Ha’Bait, if I understand it well. So they follow UNESCO in ignoring the Jewish and
Christian heritage of the Temple Mount. Very concerning.
Last year, a similar resolution on Jerusalem was adopted by the General Assembly. They
always adopt series of resolutions on Israel as we have heard before. In November, the end of
November, a similar resolution on Jerusalem was adopted choosing only the Arab name of the
Temple Mount, again ignoring its Jewish and Christian history. Again with the support of all
EU Members, all the friends of Israel in Europe! Their ambassadors in New York, their
representatives, voted in favor. Maybe that will change. At least the Austrian representative,
speaking on behalf of the EU, who presided the Council in the second half of 2018, was quoted
to have said, I quote: ‘The EU stresses the need for language on the holy sites of Jerusalem to
reflect the importance and historical significance of the holy sites of the 3 monotheistic
religions and to respect religious and cultural sensitivities.’ Well, we will see whether
something will change in the future. I hope it will. Thank you.
[PH] Thank you Matthijs. Andrew, your turn.
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[AT] Thank you. I just have actually a couple of remarks to make. I’ll be fairly brief. Just to
add a little bit to what Natasha was saying about the Palestine and USA case, and perhaps to
build a bridge to the next speaker who will be David Parsons and who’s going to share with us
about the 1995 US Jerusalem Embassy Relocation Act, which is very important and laid the
basis for the US move of its embassy, which has created all the problems.
It's important, I think, to reflect that the Palestinian claim is based on a complete mirror image
of Israel's claim, essentially. The Palestinians claim complete and overall sovereignty of all of
Jerusalem and all of Mandate Palestine. I'll come that in a moment, as it's reflected in the
Charter, amongst other things. In 1967 the international community in Resolution 242 makes
no mention whatsoever of Jerusalem. So, when Israel took control of what is called East
Jerusalem and the West Bank, the two requirements, the two principles mentioned by the
Security Council were the following: First of all, the principle of Israeli withdrawal of its
military from territories, not the territories but part of the territories occupied in the Six Day
War. Secondly, respect for the territorial integrity and political independence of all states in the
region. Those two principles really were to guide the negotiations. There was no mention of
Jerusalem, no mention about the illegality of Israeli control of Jerusalem.
1980, 13 years later, was UN Security Council Resolutions 476 and 478, in response to the
Israeli law declaring Jerusalem to be the undivided capital of the State of Israel. Those
resolutions, which are reproduced - at least we have resolution 478 - in our book, say the
following:
‘The Council censures in the strongest terms the enactment by Israel of the Basic
Law on Jerusalem and the refusal to comply with Security Council resolutions; and
determines that all legislative and administrative measures and actions taken by
Israel, the occupying Power, which have altered or purport to alter the character
and status of the Holy City of Jerusalem, and in particular the recent Basic Law on
Jerusalem, are null and void and must be rescinded forthwith;’
This is the strongest possible language you could use to deny any Israeli sovereignty at all over
Jerusalem. And so the Council decides not to recognize the Law and requires all Member States
to move their diplomatic missions from the Holy City.
Now, East Jerusalem contains, as we've heard, the Holy Basin, the Temple Mount and the most
important parts not only of Jewish but also of Christian heritage. The Palestinian Charter of
1968 does not speak specifically about Jerusalem but says that all of Palestine with the
boundaries that it had during the Mandate is an indivisible Territorial Unit. So they claim the
indivisibility of all of the Mandate Palestine. So - as Natasha said - this idea of claiming half
of the city is completely undermining actually what are their legitimate end goals, which is the
indivisible sovereignty over the whole of Palestine. That reflects the Islamic nature of the
Palestinian National Charter itself, as does the Charter of the Organization of the Islamic
Conference, which also speaks, by the way, specifically of Jerusalem in one of its provisions.
The whole purpose of the Islamic Ummah is to free Jerusalem from the Zionists. So the idea
that the third most holy Islamic city has to be freed from any Jewish control whatsoever goes
to the heart of the whole Islamic endeavor for a caliphate. This concept, I believe, underlies
and undergirds the whole of the Palestine Charter, which you know, as we've seen, is still in
force to this day. So, Oslo, to take a step forward to 1993, mentions Jerusalem. This is, I think,
perhaps the most difficult aspect of Oslo where Israel has offered Jerusalem, as it were, up for
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negotiation.
The EU response to the move of the embassy by America in 2017 was extremely strong, as
was the resolution passed by the General Assembly immediately after the embassy
announcement by President Trump, I think on 21st December 2017. I won't quote it, but it talks
about in the strongest words that this Embassy move again has breached the fundamental terms
of UN General Security Council resolutions - as if they are now binding international law.
I’ll just close by reminding you again; I come back to the Australian decision at the end of last
year, which made this compromise: Accepting the division of East and West Jerusalem, bowing
itself under Security Council Resolution 476 and 478, and completely ignoring legitimate
claims of Israel to sovereignty, I think, is extremely damaging. So, one thing that might be
hopeful about this exercise is the Czech Republic; if and when it makes a decision on this, I
think it's important that it explains very clearly, if it's to move the embassy or not, what are the
reasons for making such a decision. That it's not a political move but that it reflects a deep
understanding about the Jewish connection with the city, which is legal, historical, religious
and it goes above and beyond politics. Thank you.
[PH] Thank you, Andrew. For all clarity I’d like to add, as we have often discussed in our
offices, that to make an artificial split between an East and a West Jerusalem is just
counterproductive to anything. That really violates the very basic establishment of Jerusalem
as the City of God and the capital of the State of Israel.
Our next speaker is somebody that we have already heard from, David, very quietly, but there’s
no evasion. I will introduce to you: David Parsons. David is the senior international spokesman
of the International Christian Embassy in Jerusalem. That's where he's based. David is an
attorney and a writer by profession; his specialty is the Middle East. He is the co-author of the
Jerusalem Embassy Act - which we sometimes call the Jerusalem Embassy Relocation Act that was passed by the US Congress in October 1995. We are very glad to have you here,
David. After all the words that have been spoken, now we will give you the real verdict.
[DP] Thank you Pieter. It's a great privilege to be here. My 5th time to Prague in the Czech
Republic. I just thanked my colleague Mojmir Kallus for all he's done here in this country, in
Eastern Europe, now all over the world, helping to build Christian support for Israel.
I have prepared a paper that I have submitted to the leadership of this conference and I guess
there'll be a transcript and papers as part of the material that you get afterwards. I just want to
sort of depart from some of those prepared remarks to really dig into what I think is my best
contributions today. I think it will be more in the nature of the United States vs the European
Union and their respective roles in the peace process in questions like the legality of the
settlements, Jerusalem and such. If you want more sort of play by play, the real history of the
Jerusalem Embassy Act of which I drafted the first initial draft for Senator Jon Kyl; by the time
it got through the sausage grinder of Congress it looked a lot different. I think, we can properly
be credited with building the momentum against the tide of even the Oslo process, even the
Israeli government wasn't so particularly interested at the time, but we built the momentum for
Congress going from an annual nonbinding resolution supporting the move of the American
embassy to Jerusalem, saying it belonged there, it's the right thing to do, to an actual bill with
teeth mandating the State Department, the administration to do it. There was an article I wrote,
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an op-ed column for The Jerusalem Post about two years ago. It gives the whole history of it.
It's called ‘The Up-Hill Battle over Returning to Jerusalem’, February 25, 2017, the Jerusalem
Post – you can find it there. They gave me 2500 words to tell the story, which is quite unusual
for a normally 800-word op-ed column, but they felt it was important to establish somewhere
on the record something that really happened 20-some years ago. I think we've already sort of
touched on some of the US/EU differences on some of the legal issues that we're dealing with
and I think a good example to help us understand it is the settlements.
As I understand it, it is the European Union position that the settlements are illegal. Even the
US State Department has never considered and declared the Israeli settlements as illegal. Okay,
sometimes you have a government official of the State Department or someone else who will
say something to that effect. Israel will protest and the State Department or White House will
put out a clarification. And even after the passage of the UN Security Council Resolution 2334
when Secretary Kerry gave his farewell speech to the whole State Department staff, in which
he was really trying to defend the Administration for abstaining and trying to say they really
weren't behind it, even though they were, but sort of a parting shot at Israel, the Obama
Administration’s frustration that they hadn’t made more progress in their arm twisting of Israel
and the peace process, the most he could say was that the US can no longer accept the
legitimacy of settlement construction and expansion, more building. Even in his anger in that
moment that's as far as they would go and what's interesting to say is that the United States no
longer accepts it, I think, under the current administration. We hear very little crickets out of
this State Department, this White House's administration about Israeli building in the territories
and thank God for that difference.
I think it helps us point out the difference between the US and the EU - the EU nations - which
voted for (Resolution) 2334, which says: these areas are occupied Palestinian territory, which
the US abstained from. I think it goes to the notion that both the US and the European Union
are in this to resolve the conflict. Ever since the Partition Plan, Resolution 181 of 1947,
responsible Western leaders have been trying to propose – it’s not binding – propose methods
of conflict resolution for Israel and the Arabs to finally solve the differences between them.
Over the decades as the US’ role and the EU role have evolved, the US has positioned itself as
an honest broker trying to be as much in the middle and preserve the rights of both sides to get
in there and make a deal, make the compromises needed. The State Department and the US
Government’s successive administrations know that if you declare the territories as being under
illegal occupation, as being ‘Occupied Palestinian Territories’, then there's not much else to
talk about: you've already pre-judged and taken from Israel so much of the bargaining chips
that it has to try and reach a deal with the Palestinians. The EU; to find out how exactly it has
evolved I need to read your book [Andrew] on this, I need to understand this better, but the EU
has been more of an incubator for ideas of solving the conflict, that have taken and created
Palestinian rights. The US started out looking at the Palestinian problem as a refugee problem.
In 1967 there was not only no mention of Jerusalem but there was no mention of ‘Palestinians’
in (Resolution) 242 after the Six Day War. It has been Europe over the succeeding decades,
particularly after the 1973 War and the Arab oil boycott, which gave us the idea of the
Palestinian state. Now, whether this was sort of an agreed role between the seasoned career
diplomats in both the US and the EU, that the US would play one role and the EU another,
many of the ideas and even the idea of Palestinian statehood; in the US it was actually Hillary
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Clinton who was the first prominent figure who used the S-word back around ‘96 or so, but it
had already been put on paper as a European position before that. I think it shows how
international law says what you want it to say. In this instance, I think, both the US and the EU
have a certain goal of resolving the conflict and they're just, whether it’s agreed or not, playing
different roles to try and make that happen. And the EU is pushing the envelope on the
Palestinians’ behalf.
When we get to the issue of Jerusalem it has to be treated differently than the rest of the
territories and the settlements and their legality even though there is some overlap. Part of this
is because Israel has treated Jerusalem differently; they have made clear that some of the other
territories might be used in negotiations to come up with a deal. They were negotiable but
there's been a consensus for the most part among Israeli governments that they've returned to
Jerusalem never to leave again. The two exceptions might be prime ministers Barak and Olmert
who were trying to swing some deals with some real concessions in Jerusalem. But they were
both overseeing collapsing governments at the time and were trying to use it to maybe come
up with some sort of quick agreement to take to the Israeli electorate and get a mandate for
them to pursue it afterwards. It would not have been binding upon Israel.
We also have to treat Jerusalem different because the international community has treated it
differently. If we had the one map up here again, the Partition Plan, the reason you have to
approach it differently is because the international community itself laid claim to Jerusalem. It
makes it different. Over the decades they have used all sorts of pretexts to try and withhold and
deny Israel and the Jewish people their rightful place in Jerusalem. The first was the idea of a
corpus separatum under international supervision. This was a day when even Berlin was
considered something, it was a divided city, but there was an international aspect to it with the
Western allies and the Soviet Union on supervising, overseeing the city. The idea of
internationalization actually came up about a decade earlier. I think the Peel Commission first
raised it because the reason the partition plan included internationalization of the city was
because of the holy sites and the whole question of access and freedom of worship. This gave
the rest of the world some notion that they have a stake in the city. I think part of it was a still
lingering colonial attitude towards not only Israel but the Arab countries, and also a religious
bigotry. I have read books and diaries from the '20s and '30s of the British mandate period
where British officials were talking about, you know: ‘we're building a state for the Jews here
and we're supposed to hand over Jerusalem’, and they were not willing to hand over supervision
of the Church of the Holy Sepulcher to the killers of Christ. The actual quotes you can find in
diaries and letters and such. This is why they wanted to carve out Jerusalem as an international
corpus separatum but it's often overlooked that that provision was only temporary: within 10
years it called for a public referendum. It was Jerusalem and Bethlehem included but it would
have had a Jewish majority who could decide their own future. It was never meant as a
permanent solution to the question of Jerusalem but the international community, including the
US and EU, embraced it and have perpetuated it. I think there are still statements; one of the
last ones I can remember, May of ’99, the German ambassador responding to Israel's protests
over Faisal Husseini hosting European diplomats for briefings at Orient House in East
Jerusalem. Israel protested and the German ambassador said, ‘Look, you need to understand
the European position is still internationalization.’ That is an archaic outdated idea that both
parties have rejected. The only reason the Palestinians bring it up from time to time, they will
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give lip service to (Resolution) 181 trying to revive it, because 181 gives them more territory
than the ‘67 borders, but they're not really serious about internationalizing Jerusalem - maybe
the suggestion that they're just talking about the western half but it would mean they'd have to
give up their claim to the eastern half. But neither party seriously considers it as an answer.
We now have 70 years of Israeli sovereignty of West Jerusalem, 50 years of Israeli sovereignty
of East Jerusalem and there has never been a better custodian or guardian of the holy places.
Israel has a 50-year track record and we need to beat this drum over and over with our elected
leaders that that question of freedom of access and religion: we are comfortable with the Israeli
sovereignty over the whole city in the way they've guaranteed access and freedom of worship
in the whole city.
The other pretext that the international community has used to withhold recognition of Jewish
sovereignty - not only of Israel’s claim to all of Jerusalem as the capital of Israel, but even any
Israeli sovereignty in any part of West Jerusalem - they've talked about the even-handedness
argument, ‘we can't prejudice/pre-judge this issue - Resolution 2334 absolutely pre-judges it.’
The Resolution that was passed by the General Assembly after Trump's declaration on 21 st
December of 2017 - no European nation voted against it2- reaffirmed the Resolution from 1980
and it called on all nations, once again, to refrain from placing any diplomatic missions in
Jerusalem. It doesn't specify whether it's the mission to Israel or the PA. There were eight
European countries that voted for this, that have their chief diplomatic missions to the
Palestinian Authority in Jerusalem, some in West Jerusalem, some in East Jerusalem: they were
immediately in violation of a Resolution that they just voted for. The UK, France, Sweden,
Belgium, some are represented here, Greece... there are eight counties in total, which is shown
in my paper. It shows the hypocrisy and how Jerusalem can become so complicated and
convoluted as an issue that you're sitting there voting for something but you’re instantly in
violation of it yourself and you don't want anyone to know about it.
Really, from an American perspective the real pretext or the real reason why we've withheld
the recognition of Israel's rightful place in Jerusalem was out of fear, the intimidation and the
threats. This is reflected in how at the last minute the Jerusalem Embassy Act of 1995, in order
to be able to override a threatened veto by the Clinton administration, that waiver of authority
was added to give the president the authority every six months, if he certified to Congress that
it was in America's national security interests, he could basically postpone the effects of the
bill which demanded the construction of an Embassy in Jerusalem. So since when has
recognition of a city as the capital of a country become this big national security issue, well, it
is because of the threats and the intimidation and all the predictions that the whole region would
become inflamed. President Trump has now proven that you can move your embassy to
Jerusalem and not inflame the entire region. If you touch the Temple Mount, the lesson is that’s
a different ball game, but the city in general, it's possible. You're free to do it these days and
that pretext has been pierced.
I think the longer the international community - and we want to speak primarily of say the US,
the EU, the Commonwealth countries, Western democracies - withheld the recognition of
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Israel's rightful place in all of Jerusalem, it created a void, a vacuum. The law doesn't like a
vacuum and the Palestinians have managed to exploit that void to rush into it with all sorts of
distortions, historic distortions, and it has encouraged them along the way to come to this place
of temple denial even in UN forums and getting votes in UN forums that there's no Jewish
connection to Jerusalem or to the Temple Mount, there’s no historic connection. They know
that Jerusalem is key and critical to your claim to the whole land and what President Trump
has done in recognizing Jerusalem: he started to fill in that void.
And we as Christians, how can we accept international supervision? The blue hats do not
protect Israel. They declared an international supervision, an international regime in 1947 after
the war. Ben Gurion said, ‘Okay now it's time for the nations to come rescue Jerusalem’, he
said. ‘When 100,000 Jews were surrounded here and we're being attacked, who came to defend
us? We cannot trust them.’ How can we, as Christians, who have a say in this issue, how can
we accept Palestinian police and Palestinian authorities being in charge of the holy places of
eastern Jerusalem when they deny that the Jews have any connection to it, no connection to the
Temple Mount? By extension, it means that your New Testament and my New Testament is a
lie because it says Jesus visited the temple, Peter visited, Paul worshipped there. How can we
entrust our holy sites to a Palestinian Authority that says our scriptures are lying. I'll leave it
there.
[PH] Thank you, David. Wonderful, you kept the best for last, although, not entirely: Yitzhak.
[YS] Thank you. In 1967, during the Six Day War, Israel captured Jerusalem, Judea and
Samaria - or the West Bank, the Golan Heights, and the Sinai. At the time it was illegal for
Israelis to spend more than 24 hours in the West Bank or in Judea and Samaria. They weren't
allowed to sleep there. The idea was that there will be a peace agreement and we all know what
happened to that. But two weeks after the Six Day War Israel did annex Jerusalem. An
annexation that by the way was recognized by the Israeli Supreme Court. Referencing what we
discussed before, because there was a clear political statement by the Israeli government that
became accepted by Israeli law and the law of belligerent occupation does not apply to
Jerusalem under Israeli law. But Israel did two things in 1967. It annexed what had been
Jordanian controlled Jerusalem, that is to say, the municipality of Al Kuds under Jordanian
rule, which was about 6 square kilometers, and it also annexed 64.5 kilometers of the
surrounding hills that included 28 villages and towns. Why did Israel do that? We understand
that Jordanian Jerusalem was primarily the Old City and the area of what we today would call
the Holy Basin area around the city of David and the Mount of Olives. But why annex 10 times
that amount of territory, which did not have the same sense of sanctity or historical connection?
The answer is: because Jerusalem is not and has never been a corpus separatum. It's the
linchpin of the national security of the entire country. That's how it was seen.
When the Romans and the Crusaders and the Moslems all tried to conquer the land of Israel,
they went to Jerusalem. The topography of the land of Israel has not changed in the last several
thousand years. Jerusalem sits at the apex of the country, very close - less than a day's walk to the Jordan River Valley in one direction and then the hills as you know go down in a gentle
way. He who controls Jerusalem controls the country militarily. That was the reason that the
State of Israel made that decision, which theoretically it didn't need to make, because the
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historical issues were not the same. Again, the elephant in the room: in the current conversation
about Jerusalem, the security on the regional level is not one of the subjects that that comes up.
There was an election that took place in 1996 in Israel. Running for prime minister you had
Shimon Peres, of blessed memory, and Benyamin Netanyahu. Basically I remember the debate.
Netanyahu kept saying, ‘Peres will divide Jerusalem, Peres will divide Jerusalem’ and Peres
would say, ‘I will never divide Jerusalem, I will never divide Jerusalem’ and then the debate
was over. There was a party on the left wing, the Meretz party, which bought advertising time
and their party was led by a man named Jossi Sarid, also of blessed memory, and I remember
the camera moved to him and he said ‘Peres will divide Jerusalem’. What was once a central
factor even in Israel as a consensus, just as we tried to conclude our sessions on the paradigm
of the two-state solution, the paradigmatic change takes place in many, many places.
Israel, starting in 1967, in particular in ‘68-‘69 and throughout the '70s, makes a concerted
public obvious effort to change the facts on the ground, to ensure that what was will not be.
Israel builds 13 Jewish neighborhoods inside Jerusalem. Ultimately today there are about
215,000 Israeli Jews living in what was once on the other side of the Green line, which is more
or less half of the Jewish population of Jerusalem. Israel did this under the watchful eyes of the
international community and the United States - there's no way to hide those neighborhoods who opposed it on a level of lip service. But in reality, during the '70s/'80s into the '90s Israel
did this with more or less absolute impunity, the building, not the political statements, but the
building. But now we reach a situation when the Kerry talks of 2014 collapsed and the
Secretary of State was speaking in the Senate and explaining why they collapsed. What does
he do? He says ‘We were on the verge of peace, on the verge of the negotiations finishing;
we’re about to see the solution. And the Israelis go out and build another settlement in Gilo in
Jerusalem.’ They were using the language of settlements as a way to say, ‘Once again the
Israelis are building on land that belongs to the Palestinians.’ And this sort of, if you recall in
2009, right after the election: Vice President Biden came to Israel as the emissary of Obama.
While he was there one of the municipal planning commissions in Jerusalem approved the
building of a couple of buildings in a neighborhood called Ramat Shlomo in the north of
Jerusalem to add a kindergarten, another school and a couple of apartment buildings in an area
where, as I said, 215,000 Jews already lived. Hillary Clinton dressed down Netanyahu, the
prime minister of Israel, for 45 minutes on the phone: ‘How dare you build another settlement
while all this is going on?!’. So some of the paradigms have changed very, very radically.
One of the elements that has changed is that when an Israeli gets up and says, ‘Wait a minute,
how are we going to defend the country if we cede control of Jerusalem?’ It's almost like a
question out of left field - if I can say that. It's a question that doesn't fit into the mindset of the
international community, as something locally as we come to deal with it.
What kind of agenda items are being discussed when people get together to discuss what
solutions could there be In Jerusalem? One, of course, is that there be a division and based on
Green line, the ‘67 line, recognizing that any territory that Israel holds onto like the Western
Wall will be paid for in territory because ultimately there is a recognition that again Jews have
stolen land that doesn't belong to them, this is Palestinian land. That's the premise of the land
swap idea. The Palestinians can say, ‘the Israelis have agreed, this is all ours but they're paying
us for it.’ Another is the idea - and that goes back to what we spoke about the West Bank and
Judea and Samaria in general - of an international force, that Israel will take its military and
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police out of the Old City, out of particularly what's called the Holy Basin, the area of the
Church of the Holy Sepulcher and the Temple Mount and the City of David, and that it will be
replaced, not by a Palestinian Army, but by an international army, which will serve political
leadership, which would probably include Russia, Saudi Arabia, the United States and the EU.
They would be the arbitrators of life for the Jews and the Palestinians living in that area and
everything will be great. It's sort of a throwback to the ideals of this corpus separatum in 1947.
All sorts of ideas are on the table, but all of those ideas predicate that in the final analysis the
security of the State of Israel will no longer be in its control, that the city of Jerusalem, which
still in military terms is incredibly important on the long run for the national security of the
State of Israel is going to be up once again to the whims of the international community - as is
much of the conversation.
I don't want to tell you that these are not realistic possibilities because when pushed to the wall,
different governments of Israel, including the current government, have been willing to conduct
conversations based on the possibility of an Israeli withdrawal more or less reflecting the ‘67
line. Whether it's holding on to the basement of the Temple Mount as opposed to the top, those
conversations are there. But I would say that they are there as a result of brute force. The
conversations in the last few years have basically been, ‘If you want our help with Iran, which
presents an immediate strategic existential threat to the existence of Israel, you must pay for it
in the coinage of a withdrawal inside the West Bank or in Jerusalem that totally ignores your
concerns about national security. So get used to it.’ Until now that hasn't happened. The change
of the American embassy is an interesting, fascinating change, but it too leaves open the
possibility of negotiations. Again, the dynamic within Israel for many years was, ‘Of course
we are holding on to this area, because it's critical not only historically, but also strategically’.
I just want to say one thing to conclude, which is that one of the decisions made by Israel that
I think haunts us today was that in 1967 when we annexed the city of Jerusalem, we also
annexed the Arab residents of Jerusalem. But unlike what happened in 1948, when we
automatically applied citizenship to the Arabs living in Nazareth and the Galilee and the Negev,
in this case, we did not apply citizenship. What we did instead was to automatically apply
permanent residency with the option of becoming a citizen. The permanent residency provides
on paper almost everything that a person needs: economically, equality, access to the Israeli
health system, the social security system, the educational system, without requiring
Palestinians to become Israelis. The problem is that the Palestinians who even wanted to
become Israelis were not able to for many years because their own internal dynamic prevented
that. It was dangerous for Palestinians to say, ‘I want to become an Israeli citizen.’ And Israel
to a large extent has not encouraged it either. And the other thing that happened is, because the
Palestinians refused as a matter of principle or as a matter of fear to participate in Israeli
municipal elections, they have less representation and there really is a great disparity in many
ways between the economic infrastructure of, I would say, most of West Jerusalem or Jewish
Jerusalem, including in the new neighborhoods, and the older neighborhoods in the Arab area.
One of the conversations that comes up often is, ‘Can't we solve this problem by throwing
money at it? A lot of money?’, the way Germany basically mortgaged its economy in order to
bring the former GDR up to the same standards as West Germany, in particular in Berlin. I
remember being in Berlin a few weeks after the fall of the wall: two totally different places!
But if you go today between East Berlin and West Berlin, (it’s not so different anymore). So,
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if Israel's going to hold on to Jerusalem, why can't we encourage international investment in
the billions and billions of dollars in order to create that level of equality? The answer I receive
every time I raise this question is, ‘because no one will agree for that money to come full Israel.’
It would be preferred for the Palestinians to live poorly rather than to live better but for there
to be a recognition of Israeli sovereignty in Jerusalem. I think we paid a price for that which
may have been mitigated had we automatically assigned citizenship and I think it's not too late.
I have a feeling that in the next round of negotiations we would be better off starting off with
the first thing we're going to do is turn the Palestinians in Jerusalem into Israeli citizens
automatically with the right to vote - despite the demographic issues. This may be another way
to look at it if we decide that we want to be sovereign. Because having two levels of citizenship
in the same sovereign society is very problematic and I think we're paying the price.
What I'm saying here is, in reference of my opening remarks, there are levels and places where
we need to rethink our positions, to rethink our reality, to say ‘Are there things that we could
have done differently or that we can do in the future differently, but where are the lines that we
have to stand up to?’ Clearly, my position has been for many years that you can't banish the
elephant in the room of national security of Israel by pretending that it's not there. That seems
to be the dynamic that we are approaching and I appreciate the opportunity to speak with you
all about these subjects which are of course so close to our hearts. Thank you.
[PH] Thank you Yitzhak. Now, ladies and gentlemen, the proposal here is that if there is any
question that directly relates to the subject of Jerusalem and that has been brought up by one
of the speakers, that you raise them now. If not, then we will take a 5 minutes break to stretch
our legs, and then we will go for the final round.
So, the final round will be that we engage into discussions with you about possible solutions,
ideas or comments that you may have. The people on this side/I am not going to tell what we
think that should be done. We want to engage in discussions with you.
Question?
[RH] Yes, thank you. My name is Risto Huvila, I come from Finland. A question related to the
applicable law in Jerusalem: It was mentioned here that the Israeli government has imposed
Israeli law over Jerusalem. But just recently I think we all heard the news that a Palestinian
man living in East Jerusalem was sentenced for life in prison by the Palestinian Court because
he sold real estate to the Jew. How is this possible if Israel really has imposed the law over all
Jerusalem?
[YS] There’s theory and there’s reality. The reality is that he was kidnapped by the Palestinian
police, taken into the Palestinian Authority and put on trial. The trial did not take place in
Jerusalem, trial takes place in the court system that was sanctioned by the Oslo Agreement.
Israel has been trying, actually, to get him released, unsuccessfully, and you are right, it is
considered a capital crime to aid and abet the purchase of land by Jews from Arabs in Jerusalem
and for that matter anywhere in Israel.
[NH] With respect to the imposition, as you describe it, of Israeli law, I think terminology on
that and on annexation is particularly important. Because Israel's position is that it has not
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annexed the city of Jerusalem as King Abdullah did in 1949. On June 18th, 1967, the city was
‘reunified’. That is the terminology that is used and Israel called its action an ‘administrative
action’ with all the administrative functions being assumed by Israel. So, although it may
colloquially be referred to as annexation, in a legal sense Israel was very careful to avoid the
term being used in that context. This is evidenced, inter alia, by the communiqué that came to
the UN Secretary General from the Minister of Foreign Affairs at the time, Abba Eban, making
it clear that the move that Israel was making was categorically not to be viewed as ‘annexation.’
[DP] I would add two points. First, when the PLO first came from Tunis and was given a place
in the territories they did two things: they arrested any journalists that were not reporting the
company line what Arafat and the PLO said they had to report, and they arrested 7-8 journalists
to get the message across and they arrested and executed anyone who was selling land to Jews.
Second, the status of the Arabs in East Jerusalem is up in the air in many ways. I think under
Oslo, you can help me, that it actually gave the Arab residents of East Jerusalem the right to
vote in Palestinian elections.
[NH] I think, especially considering the fact that so many of them choose not to vote in Israeli
elections that that's an important distinction to be made. Although the corollary to that is that,
when there have been suggestions that certain areas within ‘Greater Jerusalem’ were to
potentially come under the control of the Palestinian Authority, a great many residents voted
with their feet to remain governed by a sovereign Israel. They would prefer that rather than
taking their chances under any potential future Palestinian entity. But I think one thing that we
also perhaps need to be quite careful of (and that's coming off the back of Yitzhak’s suggestion,
that perhaps Israel ought to be extending Israeli citizenship to residents of east Jerusalem). I
think, noting that so few have elected to apply for citizenship as they are able to under the
current framework, I would be careful at wanting Israel to impose citizenship on them,
especially when we consider that they don't necessarily take part in local Israeli elections and
democratic governance for the areas in which they live.
[PH] Thank you Natasha. There is a question by Raymond de Roon and Matthijs would like to
respond first to the question of Risto.
[MdB] Well, very briefly. I am not familiar with all the details of the case you're referring to,
but maybe the plot of land which was at issue was outside Jerusalem? - or even if the man in
Palestinian eyes who was the perpetrator lived in Jerusalem. The question concerned some
piece of land located somewhere else which under the Palestinian legislation would make him
liable for this act. I’m not sure, I am not sure about the details...
[NH] It was in East Jerusalem that the land was sold. But it's the principle, I think, of the sale
of land to a Jew which is contrary to the law that the Palestinian Authority has passed. So, in
that sense, it was a breach according to the Palestinian Authority and the Palestinian courts. It
didn't geographically have to fall in the territory of the PA to come within its jurisdiction on its
reasoning.
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[DP] The Palestinian Authority gets very angry at the Greek Orthodox Church when they sell
or lease land in west Jerusalem to Jews.
[PH] Raymond, please, share your comments or questions with us.
[RdR] Thank you very much, Mr. Sokoloff, for your comment. I have one question, it's about
the topic that you brought up of putting a large financial investment in East Jerusalem to elevate
the conditions of living of those people, similar to what happened to East Berlin, and you said,
‘that's not going to work because Palestinians prefer to live poor rather than cut their money
through Israel’, if I understand you correctly?
[YS] No, that was not my intention. My intention was to say that the international community,
as it’s structured today, would prefer to allow the Palestinians in those neighborhoods to be
living in inferior conditions rather than to improve those neighborhoods, but because the city
is actually under Israeli rule it would require working together with Israel. And I think that’s
the principle of ‘We are not going to allow Palestinians to have better lives because we would
prefer for them to be hostages to our demand that Israel withdraw from Jerusalem and expose
itself to the problems that will come with that.’
[RdR] Thank you for the clarification. Thank you.
[YS] My apologies for not being clear but I think we are at the end of a long day.
[SSM] We have learned about UNSC [Resolution] 2334 that says that every inch of Judea and
Samaria including East Jerusalem is occupied Palestinian territory. So the fact that now Israel
is building on that, it is violating this UNSC [resolution]. What are the legal consequences of
violating a resolution that is not binding?
I will just add another point to my question: the same would apply also to the [UNSC]
resolution against Iran to arm itself with ballistic missiles. And then they say, ‘Okay, we said
to you ‘don't’ and you are violating the UNSC.’ So, how can you compare things and what are
the consequences of violating such a UNSC Resolution?
[AT] Just quickly. Legally speaking, you're absolutely right that they're not binding. Therefore,
there are no legal consequences. The problem is at the political level because it becomes a kind
of precedent. If we are going to require compliance in one situation, we're going to need to
require compliance in the other. I think you see a move towards making non-binding Security
Council Resolutions somehow becoming legally binding in practice. Now, many would argue:
well that's irrelevant because the international community is never going to enforce them
anyway. I'm not so sure. I think the time may come when the international community may
take action. So, I think it's extremely important to emphasize that these Security Council
resolutions are not legally binding.
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[HKi] We've talked about Resolution 2334 and it's a violation of the Oslo Accords. The
question I've got: is it a violation or a breach of Resolution 242? And, more pertinently, a
violation of Article 80 [of the UN Charter] which preserves the rights given under the Mandate?
The Mandate recognized that the Jewish people could reconstitute their national home, and the
capital of their national home is Jerusalem. So, is there a conflict between Article 80 - which
is binding in international law - and Resolution 2334 - which is not?
[MdB] Definitely so, there is. Resolution 2334 is not in conformity with Article 80. The
Security Council should have realized it, but unfortunately they didn't.
[PH] Okay, we'll have a 5-minutes break and then we’ll reconvene for the final session.
[PH] Ladies and gentlemen, the idea is to think in a creative manner, together, about possible
alternatives, to try to create a new paradigm and possibly a basis for a solution. So far I have
identified 3 participants who would like to raise a question, make a comment and contribute to
the discussion. The first one is Josias, the second will be Henry and the third will be Karel
[Sedláček]. Josias, please, shoot.
[JT] Thank you. Concerning the Jerusalem issue, it’s striking to me if we are speaking about
the Temple Mount that they expected Israel to keep up the religious freedom of everybody it's in several treaties included - but somehow I rarely ever hear someone asking the same thing
from the Waqf. So, it seems to be the case that whenever we have Muslim authority over the
Temple Mount there is no religious freedom at all and nobody cares. So, as being an activist,
I'm not a lawyer, is there a way without trying to create a struggle to pinpoint this very fact?
Because, we saw the same thing with the embassy move that everybody predicted that when it
would happen it would create chaos and it didn't. So, why not pinch that issue too? Is there a
way for us, as Christians, for example, we could go there, start praying there. The Waqf
authorities would do something about it and we could create something out of it? Just to start
doing something about it. There should be religious freedom for all on the Temple Mount and
why are they entitled to limit our religious freedom on the Temple Mount?
[DP] First of all I think that Christians need to be careful touching this particular issue as it is
the most sensitive and the biggest fault line in the Israeli-Palestinian conflict. There’s MK
Yehuda Glick, Rabbi Yehuda Glick, who many of you may know. I think he's been in office
now for about two years. He worked with the Temple Institute for a while, raising temple
education but he started focusing more on the rights of Jews and Christians and everyone being
able to pray upon the Temple Mount and he has had good progress. In fact, the Israeli courts
have begun to recognize it as a democratic right, as a matter of equality. And Israel - providing
access and freedom of worship - as far as Israeli authorities, have kept arresting him and such
for wanting to go up there and pray and trying to push that issue. They can't hold him in jail
anymore for it. They recognized that he's pushing an issue that he has an individual democratic
or human right of this nature. But again, I think, the Temple Mount is a different animal than,
say, the question of who has sovereignty over Jerusalem or whatever, and that we don't want
to endanger Israel because of it. The Palestinians have tried to use Trump’s move of the
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embassy to inflame the region; it hasn't worked. But you put a metal detector up on the Temple
Mount because someone was shot for using guns that were smuggled up there and the whole
Muslim world is in arms about it. So it's a different thing and we don't want to endanger them.
Elijah will come and he will restore all things. That’s what I say.
[MdB] Well, as I said already, under international law you could defend the position, ‘all
people should have the right to freedom of worship’ also in that location. But maybe the
reasoning is, I'm not sure, that they considered the whole of the Temple Mount as being a
mosque? If the authorities of the mosque say, ‘You may not give a Christian sermon’, then that
is not against the freedom of religion, because in your own religious institution you're free to
determine. Even, also in a Christian church, you are not obliged to accept an imam preaching
or something. So, I do not understand the reasoning exactly. But if I’m not mistaken, there is
now a case pending before the Supreme Court of Israel - maybe Yitzhak will know it - about
this issue on the Temple Mount, is that true? Does someone else of the team know? Is there
perhaps a lower court's decision? I think there is now a case pending before the Supreme Court
of Israel on the Temple Mount and praying there?
[SSM] The Supreme Court said that indeed there was an infringement of the law.

[YS] I would add, as David says, this is really a fault line. Almost every novel about World
War III starts with something happening on the Temple Mount because the tensions are real
and significant. That said, there is a very significant problem to giving in. In a certain sense it's
on purpose. In other words, Arafat for a long time was trying to incite Palestinians to go out in
the streets in the beginning of the second Intifada but he was unable to do it. So what is the
Second Intifada called? Intifada Al Aqsa. Because this is a flag that we can get people to rally
behind. I think, in truth, there are times where you have to be careful whether you implement
a right that you have, but just as much you have to be very careful not to give up a right that
you have. So I'm not sure that I think it's necessary to bring 50,000 Israeli Jews up onto the
Temple Mount on a day where there are 50,000 Arabs on the Temple Mount. I do think that
we need to be able to call a spade a spade and in all the conversations we have to say, ‘Wait,
you're saying that if you're not a Muslim you have no rights? This is exclusively a mosque? No
one else has any history? We don't accept it. We won't accept that.’
Honestly, I think there's an infantilization process going on. I’ll explain it in a different way. I
once spoke to a group of Unitarian ministers in America. Unitarians are like the extreme liberals
of the Protestant world. This was the middle of the second Intifada and I was talking to them
about all the terrible things that were happening and all the bombs going off and what life was
like. They said, ‘Boy if that's what they're doing to you, you must be doing something incredibly
horrible to create that reaction’. And I said: well, maybe to get a group of Unitarians to become
suicide bombers, you need to do that but we are not living in New York, this is the Middle
East. I think that's where it becomes a problem. There is no reason to treat Arabs in general and
Palestinians as children. They're not children. And it's okay to have a conversation and say,
‘Excuse me, we don't accept the principle that this is yours exclusively’. The only reason the
Temple Mount is there in the first place is because it comes out of the Jewish tradition. They
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know that. And when we give in to that we are essentially - I would almost use the R-word.
There is a racist element when we look at people and say, ‘Ah they are children; they’re
primitive’. But given the fact that what happens as David said, I'm not sure that you want
enough thrust to put it in their face, but vis-à-vis your own governments? Why should the
government in the Czech Republic or Germany accept the idea, in principle, that this is
somebody else’s, that we can't have equality of the right of prayer in the place that's sacred to
three religions? And it’s okay to talk about that.
[PH] Thank you Josias, thank you Yitzhak. Henry, your turn.
[HK] Thank you, Pieter. Thank you all for this very instructive session today. I just wanted to
make some encouraging statements. I'm not a lawyer, I work for a political party in the
Netherlands and we are a rather small party. I already said that, I believe. What we did do in
the last years, was time and again make proposals, adopt motions to defend Israel and I just
wanted to give two examples.
Yesterday evening, Mr. Ambassador, the Israeli ambassador, mentioned the IHRA
[International Holocaust Remembrance Alliance] definition of anti-Semitism and in November
last year we proposed a motion urging our governments to adopt this IHRA definition of antiSemitism within our government. This motion got a majority and will be implemented - at least
we will make sure it will be implemented - in our government policies. So, I think that is
encouraging.
Secondly, another example that I would like to mention is that we also proposed a motion about
the Dutch voting within UN bodies, the anti-Israel voting within the United Nations. This
motion also gained a majority, partly thanks also to the Freedom Party of Mr. Raymond de
Roon. We are really thankful about that. This was in November 2017, and then, in September
last year 2018, we received an official letter by the government explaining how the motion is
being implemented in our policies. I have it here in front of me; our government promises to
prevent the dis-proportional targeting of Israel within the United Nations. It says it will address
the initiator of the many resolutions against Israel within the United Nations and then it
mentions, as an example, the Palestinian Authority. It says it will be very alert about factual
inaccuracies or wrong legal interpretations of resolutions in the United Nations. And also, very
importantly, it will attempt to skip Article 7 from the United Nations Human Rights Council. I
think these are really important promises.
As one example, also our government said that in one case they abstained from a certain
resolution from voting because they tried to make the wording of the resolution more balanced
but in reality they were not satisfied about it and then they abstained from the motion. Of
course, as a political party, we advocate that in these circumstances, in these cases, our
government should vote against the resolution instead of only abstaining.
There is much more work to be done but I wanted to make this statement to encourage also the
other people here in the room to try to implement these kinds of motions, these kinds of
resolutions within your own national parliaments because, I think, it can have an influence. As
SGP, as Reformed Political party, we are really determined to make sure that our government
will take a more pro-Israel stance and I note, much more work has to be done because time and
again the Netherlands still vote in favor of anti-Israel resolutions. So much more work has to

95

be done but I do see some slight changes in the last years and I hope this will continue. So, I
think it's really important to just carry our candle into the darkness and make sure that things
will improve in the future, and I just wanted to close with this remark. Thank you.
[YS] I just like to ask, how did you bring about that development? It's so rare and important.
How did to happen?
[HK] I think what is really important is the work of organizations like thinc. It starts for us with
having that knowledge about the reality on the ground but also about the reality in the United
Nations bodies. - UN Watch is also an important organization - and about the legal aspects. So
it starts with knowledge for us as politicians. Because, as for politicians there are like thousands
of subjects to be covered, to be debated, but people like you who are really experts on this field,
you give us the knowledge that we can use in parliament. Then we use that knowledge to come
up with a sort of formulation of a resolution that is correct but that also is sort of safe for other
parties to support. So, in this case, we choose the wording of ‘Resisting the disproportional
targeting of Israel within UN bodies’. We didn't say, ‘Vote against the resolutions more often’,
or, ‘Take a pro-Israel stance within the United Nations bodies’ but only, ‘Make sure that Israel
is not targeted disproportionately’. This was sort of a formulation that also the Liberals could
support in addition to also the Christian Democrats and the Christian Union. So parties that are
more moderate or less strongly pro-Israel than the Reformed Political party felt also safe or
obliged to support this motion. So, ‘how do you do that?’ Well, choosing the right formulation
but also building good relationships with these parties.
[PH] Thank you, Henry. When we spoke about this briefly I raised the question, ‘Are there any
other parties or governments that you are connected with that have a similar need or similar
intentions?’ and you said, ‘well, hard to tell’ but I think that Karel could also shed some light
on this from a Czech perspective.
[KS] Thank you, Mr. Chairman. Maybe. I would like a bit to elaborate on this ’UNESCO issue’
because it was told that EU nations were not reacting properly or let it be. In that connection
we have to say that the UNESCO Council - or how it is called - has a given number of members
and the Czech Republic at the time was not a member of it, so we couldn’t do anything in that
respect, but what we do: the Czech Parliament takes a very strong stance against these
UNESCO resolutions, even to such an extent as calling for the Czech Government to withdraw
our fee to UNESCO if they are continuing their policies against Israel. This was not mentioned
only once, it was mentioned three times. So this is a very firm stand.
Secondly, also maybe not that much known, is the atomic plant in Iran, called Bushehr, which
was under international embargo. After this ‘agreement’ with Iran there was a huge influx of
businessmen heading for Israel to make business. In that connection, in the Czech parliament,
there was a motion from the Communist party to start the dealing with Israel in connection
with this atomic energy plant in Bushehr. I was really glad and proud that the Czech Parliament
denied to vote in favor and also at what was even more important when the same suggestion
came after several weeks from the Czech Government - it was not the Communist Party, but
the Czech Government - proposing the same resolution to release the business with Iran. And
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the Czech Parliament’s Lower Chamber denied again. You know, so this is a firm stand. I
would say we can be glad about it.
On top of that, there was a very interesting connection also because on the very day when the
Parliament was against this UNESCO resolution and asking the Government to work on
recognizing Jerusalem as the capital city of Israel, the very same day, there was a mass in this
biggest, oldest and most historical cathedral in the Czech House, celebrating the Day of
Jerusalem. This never ever happened before and probably not after. Just for you, there is really
some kind of grassroot in this [Czech] Republic which is very positive towards Israel. Actually,
it is shown now with the poll that was just released today that the relationship of the Czech
citizens to Israel is increasing. So this is the fact and we are trying to influence the facts in a
positive way. Thank you.
[SSM] This session is devoted to alternatives, to changes, and I would like to address some
things that I’m identifying that could lead to alternatives.
First of all, I think that the initiative of thinc. is very, very important. I will explain to you why.
I think that what characterizes Israeli politics is a kind of ‘they don't have spine’. I can express
myself in a more vulgar way: they don't have balls. Why that? Because they are very sensitive
to the international community. When you hear left people like Livni, who used to be the
foreign minister, she starts all sentences with, ‘The international community doesn't want ...
and this is why we can't do that.’ In Israel, to have the acceptance of the international
community it is so important, and this is the reason why what you are doing is providing spine
on the legal aspect. This is really, really needed.
Another point that I would like to address is that there was no mention in international media,
and it is barely mentioned in Israel, that something very incredible happened in the European
Parliament in October. For the first time ever, an Israeli diplomat, the Director of Jerusalem
Affairs and Heritage, came to the European Parliament and asserted the legal rights of Israel
on Jerusalem. This never happened and I was just wondering, why is this happening right now?
I think that there is a kind of answer to that. It is because now we are 4 years after the Right
came to power. And everybody on the left side of Israel is asking, ‘Look you have been in
power for 4 years, why don't you apply your policies?’ The answer is that even today, after 4
years of power of the Right, there is still a cultural ‘gemini’ of the left in the academy, in the
media, in the Supreme Court. The judicial power is still circulating lefty approaches. Now it's
changing. For the first time in the European Parliament something happened. And also in the
UN, when you look at some of the new generation of diplomats like Danni Danon, who is not
afraid to assert high and loud things that they never had the courage to pronounce. I think that
there is a kind of shift. If you look at who were before the ambassadors of Israel to the UN,
they were very nice guys like Ron Prosor who was very European style, very nice people. I
think that now are coming a new generation of people that think that their cause is just. And I
think that what you are doing is very, very important to provide legal support. If there is more
and more legal support to Israel then inside it will change and this will provide the courage to
assert louder and louder from inside, because Israel is very attentive to what's happening
outside.
[PH] Thank you Serge. Istvan, please, share your comments with us.
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[IM] Thank you. At first I would like to thank you very much for organizing this seminar and
congratulations for the very strong and valuable presentations. It has been an honor to take part.
Just some closing remarks of mine.
I think that all of us have to use up all opportunities in the future to make clear that the twostate solution should be rejected. It should be rejected not only because it denies the Jewish
people's historic rights to the land in question, but we have to reject it because of the
fundamental change of the circumstances since the Oslo Agreement that I referred to in my
question. This is the so-called principle ‘clausula rebus sic stantibus’3 . The other reason we
have to reject it is that there is no rational reason to entitle the Arabian people who are in
possession of more than 20 states with another state. It's quite ridiculous. Just imagine if the
Hungarians demanded another Hungarian state in Transylvania because more than a million
Hungarians live in Transylvania. We would be very happy if we would have partial autonomy
of that like the Palestinians have in Israel. So there is no rational reason to entitle people with
another statehood.
The other reason is that because of the spread of global Jihadism it is the elementary security
interest of the free world, as for my opinion, to have a strong Israeli state with defensible
borders that has enough strength to defend herself. This is, I think, a security interest of the
whole free world because it is the bulwark of democracy in that region that stands firmly against
this threatening Islamic danger.
Finally, it would be irresponsible of the international community to enforce a solution that
obviously leads to further destabilization of the region. Even the UN would contravene the goal
of its own very existence to maintain international peace and security if the UN coerced Israel
into a two-state solution. So, I think that we have to use all opportunities to reject the two-state
solution. Thank you very much.
[PH] Thank you Istvan. Andrew, you wanted to respond still to Serge’s remark?
[AT] Yes, thanks for the encouragement for what we’re doing. I think we’re just starting out
in this journey as well and we are interested in feedback from you as to how we can help you
at this level in a very practical way. So, what are the kind of tools that you might need or would
find useful from us as thinc. and how can we start developing those that will help you.
[KS] If I may ask you - if we may ask you - as you know, the Czech President declared very
clearly that he will do his utmost to move the embassy to Jerusalem. Wonderful. The thing is
that there is no majority, I would say, and they are very much seeking to find some kind of
solidarity or to know if there is any Parliament, any influential people - even grassroot people
- that know decision makers around the globe, Europe and around the globe, just to connect
with them and be in touch, because we have learned in diplomacy: when you are alone it's an
extremely unpleasant situation. So, even though he was brave enough to raise his opinion that

Latin for ‘things thus standing’. In Public International Law this principle allows for a treaty to become
inapplicable because of a fundamental change of circumstances.
3

98

would be very helpful. We are in close contact with his office and they are asking for this kind
of information. Is there any other nation which is trying to go in that direction?
[PH] Recently, Brazil has sworn in a new president who has made commitments early in the
election period that he would move the Brazilian embassy in Tel Aviv to Jerusalem. Now, the
year is 9 days old and he hasn't made a move yet but everybody expects him to do it. If you
would have any contacts in that parliament, you might exchange reasons and motives,
whatever. Maybe somebody's question could be answered by a parliamentarian from the other
side and the other way around. Another thing that just came to our mind is that Matthijs and
Andrew have written a paper specifically on Jerusalem. We've issued it here and it is available
on our website. What we may also do is provide you with a good PDF so that you can have it
printed. It’s a 10-page essay with graphs and maps that addresses the legitimacy of Israel's
claim on Jerusalem.
[KS] Definitely. Thank you very much. We all know that one thing is knowledge and a second
thing is courage. It’s not that much connected in some ways but anyway. What we agreed with
Henry - and I thank you very much for that approach – is that he showed me how it looks like
with the Dutch Parliament; who is definitely pro-Israel, who is probably pro-Israel and if there
is even a sense to talk with others. So, if there is some kind of picture, because sometimes
against majority we are not able to influence the whole parliament but if there is, let’s say, 13
parliamentarians that are brave enough to raise their hands for some kind of support of Israel,
it has meaning.
[PH] There should be. There is this organization called the Israel Allies Foundation and they
have caucuses in the governments. I know that Henry’s party is a member of them. And there
are more. There are 12 or 13 or maybe 14. Andras Patkai has been very instrumental in bringing
live to this. Even though Andras is not here - he is in Las Vegas for legitimate purposes, by the
way - but if he were here, he would be able to tell you more about it. If you can connect with
him, he knows what's going on in this area in Eastern Europe.
It's interesting to see that what Henry says started already, I think, 3 years ago within the Dutch
Reformed party, this awareness that there was something wrong. And we (thinc.) shouldn't take
the credit, but at least we have worked as a catalyst in this process. So, it started with the
Reformed Party, then the Christian Union, let's say, the evangelical Christian party joined. We
had submitted the Statement of jurists that we made 2 years ago in our conference to the
Committee on Foreign Affairs. They enforced that it was put on the agenda and they enforced
the ministers to come with a reply. And when they found that the response of the ministers was
not satisfactory, they called for another session.
Last December we met with the representatives from 5 different political parties. It was under
Chatham House Rule, it was behind closed doors, but in the end everybody was satisfied and
said that we didn't say anything that would work against us. So, now we will be working on
the report.
You see, something that started 4 years ago has now progressed to a level where 5 out of correct me if I’m wrong - 12 parties are involved. You need to start small. Here, in the Czech
Republic, you have an advantage because I think that the majority opinion in the Czech
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parliament is pro-Israel and that's a better starting point than in Holland. But then the guys in
Scandinavia, they have a much more difficult position probably. So you need to help each
other. Our mission is - I say it again - to research the subject and come with solid material that
takes all the aspects into consideration and we will feed that to you guys. That is our mission.
Our aim is to help you to make the right decisions. So you should call on us for the information.
We are happy to deliver.
[AT] I just wanted to ask Thomas Sandell of the European Coalition for Israel if you have
something maybe too on this idea of connecting different countries, political parties, people
engaged on the issue? I know this is something you're involved in.
[TS] Not necessarily.
[MD] I'd like to cover a few things from a little different perspective. What all these
organizations are doing is very important. This battle needs to be fought on several fronts and
this is one of them. But when we're talking about international law, we're going to get a couple
of lawyers in a room and they're going to have different opinions and we are going to have to
judge. And then, on top of it, of course, some people are going to totally ignore the law, they
don't care about the law. Then you have the problem of, ‘okay, even if this is the law’ as most
famously, I think, Andrew Jackson said to the Supreme Court, ‘fine you ruled but try to enforce
it on me.’ So then you have to have an enforcement arm.
So, what I see here as the problem, and that's definitely what I do not want to do, is that the
whole world is trying to tell Israel what they should do, how they should handle their own
nation, their own internal affairs about territory, statehood, rights, everything, and everybody
is putting their 2 cents in. I think, when it comes to self-determination, the Jewish people should
self-determine what they want to do with their land and what with the territory, Jerusalem and
all that. The question is if they're going to go against the international law?
I understand of course that Israel wants to be part of the nations, so they want to have the
support of the international community. They don't want to stand alone, which in fact
throughout its history from 1948 they have (stood alone). I mean, every time they were attacked
they got help for weapons from Czechoslovakia, then they got help from America, but nobody
came to their defense with military and fighting for them. So, what would happen if – this is a
question – what would happen if Israel would just do what it wants to do, regardless of
international community and opinion? Then what, would the world go and invade? I doubt that
because the UN has always been toothless or they would use NATO or something. Would the
world, especially the EU, go against the Jewish nation if they would violate ‘international law’?
I think not.
The other issue would be then: maybe they would like what the BDS is trying, to impose some
economic sanctions and that, I think, would maybe be the question the Jewish nation would
have, how would they deal with that?
After all, many times when nations or states violate the will of the international community, as
we have seen over and over, then the will to do something about it is very little. Putin is doing
whatever he wants, you know, and always every dictatorship will still find allies. So, why
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would not Israel? Like North Korea has the backing of China, Iran, so they're running with
impunity doing whatever they want.
Maybe the question is, on the one hand, to promote one other arm in the fight for the State of
Israel, just to allow Israel to do what it wants, just as every other country pretty much does
what it wants. I mean, Czechoslovakia expelled the Germans after the Second World War,
okay, and we can speak of countless of examples like that. So, just food for thought, coming at
it from a different angle.
Thank you very much for your time. It was a great conference. I appreciate everything that
everybody does.
[PH] Thank you. Any response from this side of the table? Andrew?
[AT] Well, I think it is a fundamental point. And the question is indeed ‘What are we actually
trying to do here and are we not also just trying to tell people what they should do?’ To me,
one of the most interesting things is the dynamic in Israel itself. This challenge that you seem
to see within the Jewish world generally and certainly within Israel is: who are we, what are
we trying to do, what is our mission? I tend to think: we as outsiders, we’re third parties, we
shouldn't be doing anything well-intentioned but which is going to undermine the situation.
The question which I think is interesting for Yitzhak particularly is: from an Israeli perspective,
is there work that we can be doing that is not going to hinder this internal dynamic within
Israel? So I think the dialogue with you and with others in Israel is very important for us.
[YS] I would first of all like to express my appreciation for those who organized the conference
and facilitated it. And for those of you who came to participate, I think it's very important to
raise these issues. It is very important, as you mentioned in Holland, for those who are
interacting directly with the political establishment or the media or the academic whatever
world to actually know as much as they possibly can.
We've spoken a lot about group-think, the two-state solution and other contexts, that it becomes
a consensus and it's relatively rare for people to break out of that consensus. Sometimes that
consensus can be dangerous, right, as it is today. I must have said 15 times that it's really
dangerous not to look at the elephant in the room about security, but there are many issues like
that and I think that there are two elements. It's very nice as an Israeli to come and be embraced
and supported and to receive the moral support of intelligent and influential individuals Christians and not. And it's very important for me to be able to facilitate the connections. I
think one of the most important things I did was introduce Martin to (I can't pronounce your
name) the man from Serbia. But the danger of all the political activity is that the activity
becomes more important than the results. We are all of us very good at preaching to the
converted, speaking to the echo chamber, and in truth, there are no less, just as we are having
this conference, there are people with diametrically opposite opinions who also have these
conferences and they too only speak to the converted. I think that it would be valuable for you
to serve as bridges into your own societies and to facilitate conversations, not just lectures, but
also conversations.
I'm glad to be able to be here, but honestly I think it would be good if there were students or
political people or whatever who are not necessarily going to come to a conference that a priori
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identifies with Israel. We started the conference yesterday with the Israeli ambassador and we
are all pro-Israel. I know there are people who are beyond the pale and there is no real point in
wasting energy on them. But there are quite a number of people, maybe several millions, who
never have the opportunity to hear opinions that are not shared by the mass media or the TV
programs that they see. If we are in a position to open them up then I think the results could be
very significant. We never know; cast thy bread upon the waters. In Holland I've been several
times to different types of meetings and I've met people from your party but not people from
other parties. I once had the German Green Party come to Israel and they asked us to organize
for them a tour to show them how the Israelis are oppressing the Palestinians, pretty much. My
job was to ride the bus. At one point I said, ‘Maybe you'd like to meet with people from the
settler community who are not like what you think they are.’ They said ‘No, no, never!’
Ultimately I was able to bring about a dynamic of a conversation that took place with the Green
Party and a group of Israelis who are very different; they weren't the stereotypes that they were
looking for. It had a huge impact on the participants and their program. One of the results was
the Green Party never spoke to us again because they had an agenda. Getting beyond those
agendas is hugely important. I think, if you have any role: it's true, the larger the core group is,
of course the better, but the most important factor is to be able to be a bridge to the larger
constituencies and not to demand that they agree that there shouldn’t be two states or whatever
before coming to the conversation. But to open even if the price is a conversation which is a
little bit less comfortable than this one was, with a little bit more shouting and a little more
angst; it's okay because there will be people who would be impacted. I would think that it could
be a tremendous contribution on every level, at students and academics and journalists and
politicians and theologians at every level. We in Israel have difficulty getting to those
constituencies and sometimes it doesn't have to be 100 people in the lecture room, it can be 2
or 3 or one - people that you think are important, that are open to a conversation and willing to
have that conversation. I think that's reasonable as well.
[AT] But to meet Martin's question is: ‘Why is it important for you in Israel?’ You're going to
do what you have to do on the ground. So, why do you care about what a bunch of people in
the Czech Republic or Holland or Australia think about you? How is it helping your situation?
[YS] I think it helps in different ways. There are moments of crisis where we say to ourselves,
‘to hell with it, we will do whatever we need to do.’ The Bible has a statement: the people that
dwells by on its own; that’s not always a blessing and it can get lonely. It's also a little bit
nihilistic to assume all the time that everybody hates you, everybody is against you. So, we'll
deal with it. But I think it's very important.
I think also there are practical issues. The Israeli relationship to, it's not a secret, with the
European economic system is extremely important. The Iranian issue, right, these are of
existential significance to the State of Israel and European governments were complicit in
providing or selling the equipment that went into Iran. And before that, the French were
building Iraqi reactors and you know there's no end to this. That's a very relevant conversation;
when the JCPOA discussions were started with the United States and the European Union we
weren’t invited. It really goes back to what I said before. The question I would raise is: to what
extent are the politics a function of conviction and to what extent are the convictions a function
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of politics? It could be that if it's the latter that is true, that we can be very cynical and say it's
irrelevant. But I happen to think that that's not always the case. The most dangerous opponents
to Israel are not the ones who do it for grasp political reasons but the true believers, because
they have no qualms and no compunctions. So I would say, yes, that's really important in the
long run. It really makes a difference.
[NH] I think also in terms of the internal dynamic in Israel we forget at our peril that there are
an increasing number of NGOs that operate, with incredible international funding, with a very
anti-Israel agenda. They do it under the guise of being Israeli. Clearly, they've had a significant
impact on the international discourse but they are increasingly having an impact on the internal
discourse in Israel. These are the NGOs and the organizations that are also bringing petition
after petition to the Supreme Court on some of the issues that we've been discussing over the
last couple of days. They're also producing publications in Israel for Israeli media as well as
international media. In terms of balancing that, I think, initiatives like this do an incredible
amount of good in showing that that is not the full story. And enabling individuals to have the
confidence and the ability and the knowledge and the understanding to start taking a stand
against this mass agenda driven information campaign, which is - as I said - also starting to
influence significantly the internal debate and dynamic in Israel. And I would certainly echo
all of Yitzchak’s comments and thanks to the organizers of this conference and all of you for
your input.
[YS] It's also, by the way, okay to challenge Israelis. Just by being Israeli doesn't give you a
monopoly on truth, even though we'd like to think so. It's okay and it's valuable to challenge
people, to force us to evaluate our positions because just like the rest of the world are subject
to problems of group-think, then so Israelis. The dynamic of the relation - this is my profession
- is to organize seminars. The things I see is that there are questions that when you come to an
Israeli from the left and say, ‘But let me understand you're willing to expose Israel to this, that
or another danger?’ - they don't really necessarily want to hear those questions but it's valuable
to raise them in every direction. And don't be so shy. It's different than pontificating, than
saying, ‘Oh, I think you should do X, Y and Z’. That dialogue and the questioning back and
forth, I think, is very, very valuable.
[HKi] I think one of the things we need to recognize - and this is really the nub of it - is: Joseph
Goebbels was Hitler’s chief architect in propaganda in projecting the Jewish people as a subhuman race and he once said that if the lie is repeated often enough, then the people will believe
it. This is exactly what's going on with the propaganda against Israel today; we're told that
under international law there should be a Palestinian state - that’s a lie for a start and we all
know that. This two-state solution politically is a sacred cow and the sacred cow does have to
be slaughtered. The question is, how does one do that? I think that we, groups like thinc. and
all of the groups who are represented here need to encourage the Israeli government to work
towards that end. This two-state solution or the Oslo process - and we know that the Oslo
process at the outset never mentioned the Palestinian state, that really sort of came from Europe
as we've learned - ever since it started it’s been going on for a quarter of a century and we're
no nearer. In fact if anything, we’re further away than we ever were. The Palestinian leadership
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really needs to be challenged by the international community. I believe that Palestinian Media
Watch, Itamar Marcus, is doing a really great work. We need to get the message across apart
from Israel's rights under international law, which we've discussed here. I think we need to
expose the fact that the Palestinian leadership, both the PLO and Hamas, have absolutely no
intention of living peacefully side by side with Israel. If ever a two-state solution was imposed
by the UN - and that’s not likely to happen with the Republicans, Trump and maybe Mike
Pence in the White House, but it might have happened if the Democrats got in and Hillary
Clinton had been president - it would not lead to peace, it would lead to war and it would lead
to an enormous loss of Palestinian lives.
I believe that the Palestinian right, historical and legal right to have a state with Jerusalem as
its capital needs to be challenged. Where is the historic right of the Palestinian people to have
Jerusalem as its capital? Where is the legal right? So, to some extent, I think, we need to go on
the offensive. We need to expose the absolute rampant anti-Semitism, anti-Israel jihadic
rhetoric that's coming out of the Palestinian Authority, out of its education system, out of its
broadcasts, its TV broadcasts - which the West is funding. So, I think that the paradigm shift
that needs to happen needs to work towards, if I can put it this way, the slaughtering of the
sacred cow.
Now, if you look around the Middle East today; we've talked about this love affair between
Israel and Saudi Arabia, for instance. I don't think it's a love affair as such, I think it's a thing
of convenience because of Iran, basically. But the Saudis and the others are sick to the back of
their teeth of the way the Palestinians are behaving and it just may be that this is the time to go
on the offensive. I don't think Saudi Arabia could care less whether there was a Palestinian
state or not. And we've discussed Jordan's attitude towards a Palestinian state; that's the last
thing they really want. So, maybe working with some of Israel's newfound allies may be one
way to do it.
One other thing I think we need to recognize - I'm not a lawyer, by the way – we have a system
of international law which basically came out of the Judeo-Christian ethic. The Muslim world
and especially countries like Iran now, they're interested in one thing: Sharia law and trying to
impose sharia right across the world. That is their ultimate aim. I think we need to be aware of
these sort of dynamics. I do believe that there is a God of Abraham, Isaac and Jacob and in the
end His purposes are going to be fulfilled. But as we approach governments we can't come up
with that one. It is a very, very difficult problem. But I believe thinc. and ECI and other
organizations, we, we've got a fight on our hands. We really have.
[YS] I would say something, one simple idea. The Hippocratic oath that physicians take says
one thing that's very important: don’t do harm. By constantly refusing to confront the
Palestinians and the Arabs in general on outrageous demands, one is not doing them a favor.
And if one really wants to improve the fate of other people - the Palestinians or other
communities - it would be a lot easier for them to justify compromises in the eyes of their own
constituencies if they can blame the massive support that Israel receives from the United
Nations, the United States and the European Community, than by blaming it on the fact that
the Israelis are so powerful that they can ignore the rest of the world; that doesn't work very
well and the result is stalemate. The countries that think they're doing everyone a favor are
actually doing a disservice, not only to Israel but they're doing a disservice to all of the residents
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of the Middle East. I think, maybe that's a way to approach some of these governments: ‘What
do you really want? You want to help? Let's think of how you really could help.’
[PH] Well, Yitzhak, you had the final word, almost. It is time to close the seminar and I would
like to ask Mojmir as the representative of the William Wilberforce Institute to close this
seminar.
[MK] Thank you, Pieter. Now it's my turn to express my appreciation to all of you. You’ve
been a terrific audience. I would like to thank you for your engagement and your active
participation in the discussions. Of course I thank all of these presenters; you have presented
us with a magnificent body of knowledge and I think it's important that it doesn't stay here or
it doesn't end here. I can promise that what has been said during this conference has been taped.
It will be transcribed, it will be sent to the speakers for review and at the end of the process we
are going to receive a paper which will faithfully bring all the points that have been mentioned
here. Of course these papers will be made available to you.
I also hope that this is not the last engagement we have, that we will stay in contact. I would
like to encourage you to do so. I hope to see some of you somewhere else, maybe again in
Prague at some other point. I would also like to thank very much my colleagues here in the
different Czech organizations which have joined together to form an alliance for Israel and for
making this session possible in the House of Parliament in the Czech Republic. Thank you all,
have a good rest and safe journey back home. Thanks.
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